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PROCEEDINGS
WHEREUPON, the following proceedings were
taken pursuant to the Federal Rules of Civil
Procedure.
* * * * *

ARBITRATOR FEREDAY: Let"s go on the
record.

This 1s the nonbinding arbitration
pursuant to the final settlement stipulation In the case
of Kansas versus Nebraska and Colorado, No. 126
Original, United States Supreme Court.

This arbitration, which concerns
Nebraska®s alternative water-short year plan and
Nebraska®s Rock Creek augmentation plan, also is
governed by the May 17th, 2013, arbitration agreement
between the States.

I"m Jeff Fereday of Boise, ldaho. 1°m the
Arbitrator in this matter.

I would like the parties to introduce
themselves, the parties and their consultants. And 1
think 1°d like to start with Scott Steinbrecher. Being
since we"re on your home turf here, Scott, you"ve been
gracious enough to organize these chambers here at the
Ralph Carr Judicial Building. So why don"t you

introduce yourself. We"ll go from Colorado to Kansas
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and Nebraska, around the room that way, and get
everybody®s name on the record, please.

And one further introduction before we
start, this i1s Jana Mackelprang, who is our court
reporter for these proceedings.

Scott.

MR. STEINBRECHER: Yes, good morning.
Thank you very much.

I"m Scott Steinbrecher from the Colorado
Attorney General®s Office representing the State of
Colorado today. With me 1 have Dick Wolfe, state
engineer for the State of Colorado; Mike Sullivan,
deputy state engineer for the State of Colorado; and
Peter Ampe of Hill & Robbins, who represents the
Republican River Water Conservation District here in
Colorado.

MR. GRIGGS: Good morning, Mr. Arbitrator.
I"m Burke Griggs, assistant attorney general from the
State of Kansas. 1™"m technically counsel of record, but
my effective co-counsel i1s also Chris Grunewald,
assistant attorney general from the State of Kansas.

We have with us this morning and
throughout David Barfield, chief engineer, State of
Kansas, Division of Water Resources; Dale Book,

consultant with Spronk Water Engineers; Steve Larson,
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principal and executive vice president of S.S.
Papadopulos; Mr. David Pope, former chief engineer for
the Division of Water Resources and a consultant; and
Angela Schenk, who is a consultant, also with Spronk
Water Engineers.

Thank you.

ARBITRATOR FEREDAY: Nebraska.

MR. LAVENE: Good morning, Mr. Fereday.
My name is Justin Lavene. 1"m with the Nebraska
Attorney General®s Office.

We have a number of individuals here
today. Also with me is Blake Johnson from the Nebraska
Attorney General®s Office. Outside counsel here i1s Tom
Wilmoth at counsel table, and Don Blankenau. Also today
with me is Tom Riley and Marc Groff from Flatwater
Group. I have Director Brian Dunnigan from the
Department of Natural Resources; Deputy Director Jim
Schneider from the Department of Natural Resources; and
Jesse Bradley, also with the Department of Natural
Resources. 1 also have Jasper Fanning, manager of the
Upper Republican Natural Resources District; and Dan
Smith, manager of the Middle Republican Natural
Resources District.

Thank you.

ARBITRATOR FEREDAY: Thank you and welcome
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all.

As you know, these proceedings are being
transcribed. From time to time, we probably will want
to discuss matters off the record, but, generally
speaking, 1 would prefer that everything be on the
record. |If we have organizational or matters such as a
fire drill announcements or the like, certainly we can
be off the record, but generally 1 prefer that we remain
on the record.

Does anyone have any preliminaries before
we get started with the first witness?

MR. GRIGGS: Yes, Your Honor. 1 think
this is just housekeeping. | believe that -- 1 don"t
know 1f 1 believe 1t, but 1t seems to make most sense
that each witness will take the stand and testify to
both of the issues iIn this arbitration. Is that the way
you were anticipating to run it?

ARBITRATOR FEREDAY: Yes.

MR. GRIGGS: Thank you.

ARBITRATOR FEREDAY: And the preliminary
that 1 have concerns Kansas®"s motion and objections, or
its objection and motions, 1 should say. | have
informed the parties by e-mail that I would allow some
oral argument on this. | understand that there may have

been an accommodation. |Is that the case?
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MR. GRUNEWALD: Mr. Arbitrator, Chris
Grunewald on behalf of the State of Kansas.

We did have a chance before the hearing
began to have a short conversation with counsel for
Nebraska. |1 think 1t would probably be appropriate to
put on the record what exactly is happening with each of
these items. We"ll take them in whatever order you
would like. And I think it"s probably best for Nebraska
to speak for exactly what its interpretation of things
is. | would say we"re probably not in the position to
drop any of the items, and we would like some feedback,
if you will, on how the proceedings are going to go.

ARBITRATOR FEREDAY: Before I have a
comment, how about Mr. Wilmoth?

MR. WILMOTH: Which motion would you like
to take up first? We can address them in the order
you™d like.

ARBITRATOR FEREDAY: 17°d prefer to hear
comment about the objection first and then the motions
for additional exhibits.

MR. WILMOTH: The objection being the
objection to Mr. Riley"s testimony?

ARBITRATOR FEREDAY: Correct, and I guess
the motion to strike that goes along with that.

MR. WILMOTH: That"s fine. There are two
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points that supersede or override and govern all of
these issues. The first iIs, pursuant to the arbitration
agreement, you®"re not allowed to exclude any evidence.
You can afford it the weight that you"d like to afford
it.

Mr. Riley"s testimony, we believe, is a
factual matter. We"re prepared to stipulate today that
Rock Creek i1s not, in fact, baseflow dominated, that
that"s really the Kansas position. |1 don"t think It 1is.
I think, 1If necessary, | can get at least two witnesses
to tell me that, since we did already in deposition. So
I"m not sure what the real question is there, but to the
extent they"re concerned that Mr. Riley is being offered
as an expert, that"s not our intention. | think the
motion is effectively moot because of those things.

The other issues were Mr. Ross®s
testimony, a motion to allow Mr. Ross to testify.
Nebraska has no objection to that. | would like to note
for the record, however, that it was made available --
the opportunity to view the Rock Creek site has been
made available to Kansas for months. To the extent that
there®s any implication that Nebraska didn"t allow that
until the last 24 hours or 36 hours after the exhibits
were Tiled, that should be clarified. So I think that

motion also is moot.
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The final matter was the exhibits, what 1
believe are named group exhibits; and we have no
objection to those being offered for the same reasons |
said before. 1 don"t think there"s any ability to
exclude any evidence iIn this proceeding, only to afford
the weight you deem appropriate.

ARBITRATOR FEREDAY: Any further response?

MR. GRUNEWALD: Just a brief response on
that.

With respect to the objection to
Mr. Riley"s testimony, as long as the record is clear
that Mr. Riley is not being offered as an expert, and
this i1s not being considered an expert opinion, that
goes a long way to addressing Kansas®s maln concern.
However, we do still feel that the statement that"s
being made is the sort of statement that is essentially
an expert opinion. For that reason, we feel it"s
inappropriate to be included by that fact witness.

We don"t agree with Nebraska®s
characterization that, Mr. Arbitrator, you have no
ability to exclude items from consideration. We believe
you have the power to control the proceeding. And so
for that reason, we would ask that it still not be
considered and be excluded in whatever manner you think

IS appropriate.
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With regard to his statements in his
direct testimony, I would like to fold in something.
This 1sn"t something that we talked about with Nebraska,
so we"re happy to accommodate in whatever order you want
to deal with 1t. But there was an exhibit table and the
exhibit table provided an opportunity for objections by
the States, and there are two Nebraska exhibits that are
connected to Mr. Riley"s testimony, and that®"s the video
that"s iIntended to be presented this morning with a
narrative description of the audio commentary on the
video. Kansas didn"t receive that video -- this is the
narrative, not the video itself -- until after six p.m.
last night. This morning we appreciate your
accommodation and everyone®s to be able to view it this
morning.

With respect to that video, we"re not
objecting to i1t being included at this time, but we
would be asking the Arbitrator to afford Kansas the
opportunity to explore additional matters in testimony
as presented here from the matters that are being raised
by Mr. Riley in that video and iIn that exhibit. And so
with respect to those matters, some of them are ones
that we"re going to address with our group exhibit,
which we understand Nebraska is not objecting to

including.
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However, that is not the sum total of what
we Teel might be appropriate. So iIf it is appropriate
to deal with it in relation to our objection to
Mr. Riley"s narrative as far as direct testimony, then
we would ask for some clarification on what the ability
of Kansas to respond to that would be. |If
Mr. Arbitrator would rather deal with that as the
matters come up, that"s fine, but we were hoping to
clarify that situation.

ARBITRATOR FEREDAY: Mr. Wilmoth.

MR. WILMOTH: Just to respond,

Mr. Arbitrator. First, I think that"s the purpose of

cross-examination. Mr. Riley will be tendered for cross
immediately; and, therefore, 1 think any of those issues
can be resolved and addressed through cross-examination.

With respect to the inclusion and
exclusion of evidence, 1 would simply refer counsel and
the Arbitrator to paragraph F.2.B of the arbitration
agreement, which says, "The Arbitrator shall not exclude
evidence but may assign i1t the weight to which the
Arbitrator deems i1t i1s entitled.”

Nothing further.

ARBITRATOR FEREDAY: Thank you, gentlemen.
Is there anything further?

MR. GRUNEWALD: With respect to the
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comments specifically directed at this narrative and the
video, | can at least tell Your Honor that there are
descriptions made referring to other tributaries besides
Rock Creek, in particular South Fork -- the issue of
Tflows at the state line iIs raised there -- we"re going
to need at least overnight to be able to assemble
anything that we feel appropriate as a factual matter to
address the i1ssue of South Fork flows or other tributary
Tlows that are relative to the video.

So we would be requesting for the
opportunity to do that and come forward tomorrow with
that, with any exhibits that are appropriate.

ARBITRATOR FEREDAY: Thank you very much.

Yes.

MR. WILMOTH: 1f I may. I1"m sorry.

The written content of the video was
provided last Wednesday along with every single other
exhibit. There"s no secret that the video addresses the
South Fork. So I"m unclear as to why Kansas suggests
that they need additional time to deal with that
discrete issue.

ARBITRATOR FEREDAY: Okay. With regard to
Kansas®s motion to strike along the lines of Mr. Riley"s
testimony, that motion will be denied.

On the other hand, Kansas®"s motion to

Calderwood-Mackelprang, Inc. 303.477.3500
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submit additional exhibits, the group exhibits, and to
proffer Mr. Ross, with regard to his testimony on these
matters having to do with the Rock Creek plan will be
granted. 1 believe that, yes, the Arbitrator does have
the ability to exclude in very narrow circumstances
either a witness or testimony, but it would be extremely
unusual, given the fTinal settlement stipulation and
even, more importantly, the arbitration agreement.

So 1t"s my intent that Kansas be given
full opportunity through cross-examination and, if
necessary, through rebuttal testimony and even a
rebuttal exhibit, or more than one, i1If that is
appropriate, to respond to Mr. Riley"s statements.

As to Mr. Riley being an expert, he was
offered as an expert witness -- or designated, 1 should
say, and named as an expert witness iIn the papers that
have been fTiled with me. I am interested in Mr. Riley"s
own statements iIn his deposition about whether he was
offering expert or fact testimony. And, frankly, I™m
not sure Mr. Riley is iIn a position to say. That is
more of a legal question, perhaps i1t"s a fine line. In
many cases, you gentlemen know that there"s a fine line
sometimes.

So I will allow -- certainly allow

Mr. Riley to testify along the lines that he has
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expressed in his prefiled testimony, and allow him to
comment as you iIntend, to have him comment apparently on
the video.

Generally, 1™m inclined to allow evidence
in. And I think, certainly, that is the tenor of the
organizational documents that you folks have entered
into. At the same time, 1 don"t want to see parties
taking advantage, duplicating, or drawing out the
proceedings.

So that will be my ruling. And I think
with that, we should be able to go -- we are on the
record, but go ahead with the first witness.

Mr. Wilmoth.

MR. WILMOTH: Mr. Arbitrator, may | ask a
bit of a housekeeping question?

ARBITRATOR FEREDAY: Certainly.

MR. WILMOTH: You mentioned the concept of
rebuttal testimony. Just for the sake of clarification,
are you contemplating or would you prefer that Nebraska
offer its direct case, if you will; that Kansas and
Colorado present their case; and that there be a
rebuttal phase of this hearing, or are you contemplating
that all parties submit essentially their direct
testimony, and then any real rebuttal testimony they

need to do as part of redirect? Do you have a
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preference, is my question, sir?

ARBITRATOR FEREDAY: Mr. Wilmoth, I really
don"t have a preference there. 1 want to see whatever
is most efficient. And in that regard, 1 would tend to
disfavor a second phase or go into rebuttal. My
experience i1s that, especially with prefiled testimony,
that rebuttal, cross-examination, and direct often are
somewhat merged. And so I will have no problem with,
for example, a question to a witness that invites
something along the lines of a rebuttal response, even
though 1t might be technically his direct testimony.

So 1 hope that helps you.

MR. WILMOTH: It does. It"s consistent
with how we"ve prepared. So | appreciate that
clarification.

ARBITRATOR FEREDAY: Any other
preliminaries?

MR. WILMOTH: 1 do have just an opening
statement that 1°d like to provide, with your
permission, before we call a witness, to try to orient
you to some of the things you®ll hear. Then 1 thought I
would also illuminate for you the order in which we will
call the witnesses.

ARBITRATOR FEREDAY: That would be

appreciated. Proceed.
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MR. WILMOTH: Thank you.

Mr. Arbitrator, this arbitration involves
two elements of the final settlement stipulation:
Streamflow augmentation and alternative water-short year
accounting.

To appreciate the role streamflow
augmentation plays in the compact context, iIt"s
important to understand that the compact does not
require the delivery of a particular volume of water at
a place and time within the basin.

Upstream states are required only to
maintain their computed beneficial consumptive use, or
CBCU, within their respective allocations. And this can
be done in one of two ways: CBCU can be reduced
directly or it can be offset. Each has the same effect
on compact accounting.

The Rock Creek augmentation project is
really very simple. It will offset Nebraska®s CBCU by
introducing stored groundwater into a tributary where it
flows through a gaining stream and discharges into the
Republican River. As you will see today, the physical
effect of the project is real, and it doesn™"t take a lot
of complicated analyses to appreciate its value.

The FSS contains very few requirements for

augmentation projects, and Nebraska has met those.
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Nebraska has used the RRCA groundwater model and the
RRCA accounting procedures to determine the augmentation
water supply credit. And Nebraska has ensured that the
project will avoid new net depletions.

Kansas does not assert that Nebraska erred
in 1ts technical analysis or modeling results. Rather,
Kansas says Nebraska did the wrong analysis. Kansas
maintains the model must be used not only to evaluate
depletions that are attributable to augmentation levels,
but also to measure transit losses of the augmentation
water as 1t moves through the surface system. Kansas
also maintains that no new net depletions, as referenced
in the FSS, actually means no increase over historical
consumptive use.

But the groundwater model wasn®"t designed
to measure transit losses through the surface system,
and assigning transit losses would actually be contrary
to the current RRCA accounting procedures. The same may
be said about Kansas®s interpretation of the no new net
depletions standard, which is contradicted by the
expressed terms of the FSS.

Kansas®"s concerns are not really rooted in
the particulars of Rock Creek or the Rock Creek
augmentation project. As evidenced by the extensive

testimony provided particularly by Mr. Barfield, Kansas
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iIs upset with the overall manner in which Nebraska is
complying with the compact. Kansas has long wanted
Nebraska to stop groundwater pumping. And, indeed, in
1998 Kansas even sued Nebraska to ensure that result.
Kansas successfully convinced the Special Master in that
case that groundwater pumping should be addressed.

Ultimately, the States concluded that
litigation through adopting the final settlement
stipulation. The problem is that i1t"s become clear that
Kansas didn"t actually get what it really wanted in
final settlement stipulation. The FSS does not require
groundwater pumping to be shut down throughout Nebraska.
Instead, 1t allows Nebraska to manage 1ts own resources
to ensure that its allocations are greater than its CBCU
where that CBCU remains under its allocations. The FSS,
therefore, expressly incorporates augmentation of
streamflow as a manner in which Nebraska can do that, or
Colorado, for that matter.

Since the FSS was signed, it has become
very apparent to us that the flexibility that Kansas
afforded to Colorado and Nebraska has been somewhat
elusive. The only thing that will satisfy Kansas in any
context iIs a major reduction iIn groundwater CBCU and a
curtailment of pumping throughout the basin.

While Kansas acknowledged the potential
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for streamflow augmentation In the FSS, it"s clear that
now, In fact, they maintain that they possess an
absolute veto power over any such project, and that
neither Nebraska nor Colorado, for that matter, can
proceed to develop a project unless i1t navigates
whatever roadblocks Kansas chooses to put up.

We think the FSS speaks for itself, and it
imposes very minimal requirements. What you will hear,
I think, over the next few days from Kansas is an effort
to convince you that the actual words that are written
in the document are just the tip of the iceberg, and
that there are actually myriad implied requirements and
meanings within those terms that don"t actually appear
anywhere.

In fact, I think what they®"re going to
argue, and what you will hear, is that the FSS actually
just really sets up a process by which the States are
forced to engage in an effort to meet whatever standard
Kansas articulates during those negotiations and forces
an interminable series of discussions before anything
can actually be approved.

What"s most troubling and most frustrating
for the State of Nebraska, and 1 dare say for the State
of Colorado, is that it appears only Kansas and

Mr. Barfield, in particular, possesses the secret
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decoder ring that allows us to eliminate what all of
these implied requirements are.

Ultimately, as you"ll hear, there"s really
no satisfying Kansas because they®"re philosophically
opposed to streamflow augmentation. This is why It"s
taking Colorado five years and two arbitrations to get
their augmentation project to where it is now. This 1is
why we did not proceed any further with efforts before
the RRCA, and felt we had to come forward and prosecute
this arbitration when we did.

ARBITRATOR FEREDAY: Mr. Wilmoth, sorry
for interrupting you, but Colorado did find, though,
that i1ts augmentation pipeline project was found to be
deficient at least iIn some particulars; and it came
back, as I understand, with a slightly better product.
Is that a fair characterization?

MR. WILMOTH: I think 1°d let Colorado
speak to that point. My point is the fact that it"s
taken five years to get there.

And the same i1s true with respect to
Nebraska®s proposed Appendix M plan, the alternative
water-short year plan. 1t"s apparent to us now, after
reviewing the documents and conducting depositions, that
the only thing that will qualify In Kansas"s eyes as a

legitimate Appendix M plan is a large reduction iIn
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groundwater CBCU; 1.e., shut down wells throughout the
basin. In refusing to approve Nebraska®s Appendix M
plan, Kansas has ignored the very real CBCU reduction
that"s been achieved this year through reduction iIn
surface water CBCU and through the augmentation project
that we"l1l1 talk about a little bit today.

In sum, Nebraska has met all of the
expressed requirements contained In the FSS. It"s only
this infinite number of constantly evolving implied
requirements that Nebraska hasn®"t addressed. And the
reason Nebraska hasn®"t done so Is because there"s no
foundation In the FSS or the compact for these
requirements.

The only question that you need to resolve
as the Arbitrator is whether Nebraska®s plans met the
explicit terms of the FSS. The strike zone is pretty
narrowly defined here, and we®"ve thrown our pitch and we
hope that you will call that a ball or a strike at the
end of the day. Thank you.

with that, 1°d like to call our fTirst
witness.

ARBITRATOR FEREDAY: Yes, Mr. Grunewald.

MR. GRUNEWALD: 1*11 confess, my
understanding is we weren"t going to do opening

statements, and 1°d actually characterize that as

Calderwood-Mackelprang, Inc. 303.477.3500

ff796493-8eb8-4a04-8d18-263104614651

NCORPE
J101
22 of 201



© 0 N o o »~ w N P

N N N N NN P B P B PR P P P PR
a ~ W N P O © ®©® N O 0 A W N PP O

Kansas v. Nebraska and Colorado - August 26, 2013

23

argument rather than a statement, since it wasn"t tied
to specific evidentiary evidence that"s going to be
presented. |If 1t"s an opening for the proceeding,
Kansas would ask for the opportunity to respond to that
at the appropriate time.

ARBITRATOR FEREDAY: You certainly will be
given that opportunity, presumably at the time that you
put on your case. | would welcome that.

MR. GRUNEWALD: Thank you.

ARBITRATOR FEREDAY: Mr. Wilmoth.

MR. WILMOTH: Mr. Arbitrator, Nebraska
would at this time call Dr. Jasper Fanning to the stand.

ARBITRATOR FEREDAY: Dr. Fanning, if you-"d
raise your right hand, please.

JASPER FANNING,
having been first duly sworn to state the whole
truth, testified as follows:

ARBITRATOR FEREDAY: Be seated.

MR. WILMOTH: May 1 approach the witness?

ARBITRATOR FEREDAY: Certainly you may
approach the witness. And, in general, unless there are
abuses of this iIn some way, | expect that all of you
will feel free to approach the witness and to handle
documents iIn an effective but an informal way so we can

move this along.
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MR. WILMOTH: Thank you.

Mr. Arbitrator, 1 don®"t know iIf you"re
aware of this agreement, but when we spoke with the
other States about exhibits, my understanding was that
we would provide hard copies to the witnesses and to
yourself, but there were electronic copies forwarded and
we didn"t reprint those.

ARBITRATOR FEREDAY: Kansas, is that your
understanding?

MR. GRIGGS: Yes, that 1is.

ARBITRATOR FEREDAY: If we could just
speak for a moment about exhibits.

I have been given two volumes of documents
from Nebraska and two from Kansas. The two from
Nebraska also include a slim bit for Colorado. Are
these exhibits encompassing of what you will be
presenting at least today? And, Mr. Wilmoth, the
document that you just handed me, which is N20000, is
this document in the Nebraska exhibit binder?

MR. WILMOTH: Yes, it 1is.

ARBITRATOR FEREDAY: And 1 take it, it
would be the very Tirst document in there, or nearly the
first?

MR. WILMOTH: Yes.

ARBITRATOR FEREDAY: Okay. Very good. I

Calderwood-Mackelprang, Inc. 303.477.3500

ff796493-8eb8-4a04-8d18-263104614651

NCORPE
J101
24 of 201



© 0 N o o »~ w N P

N N N N NN P B P B PR P P P PR
a ~ W N P O © ®©® N O 0 A W N PP O

Kansas v. Nebraska and Colorado - August 26, 2013
25

find i1t there in my binder. So with that understanding
and the understanding that the documents that 1 will be
handed, unless otherwise specified, will be documents
that I already have in the binders, let"s proceed.

MR. WILMOTH: I don"t believe we have any
exhibits that are not. |ITf 1t would be convenient,
perhaps the court reporter could utilize the copy that 1
forwarded you.

ARBITRATOR FEREDAY: Yes. 1 will be
setting them aside to include with the transcript.

MR. WILMOTH: There will be a number of
acronyms discussed throughout the proceeding; and,
perhaps, we could convene with the court reporter at the
end of the day and help her understand any of those that
she didn"t catch.

ARBITRATOR FEREDAY: Acronyms, yes,
indeed. That would be appreciated. | think I know most
of them, but she probably does not. Proceed.

DIRECT EXAMINATION
BY MR. WILMOTH:
Q. Dr. Fanning, 1"ve handed you what®"s been
marked Nebraska 20000. Do you have that before you?
A. Yes, I do.
Q. Is that your direct testimony as filed in

this proceeding?
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A. It 1s.

Q. Do you affirm that testimony here today?
A. I do.

Q- Thank you.

MR. WILMOTH: Mr. Arbitrator, we tender
the witness for cross.

ARBITRATOR FEREDAY: Mr. Grunewald.

MR. GRUNEWALD: Thank you, Mr. Arbitrator.
This might be one of those times to go off the record in

order to get our electronic materials on the projector.

ARBITRATOR FEREDAY: Let"s go off the
record, then, iIn that case.

(Discussion off the record.)

ARBITRATOR FEREDAY: Back on the record.

MR. GRUNEWALD: As you mentioned, I may
just stay over here at the desk.

ARBITRATOR FEREDAY: Certainly.

I1"11 just explain that while we were off
the record, counsel has organized a method for
projecting various exhibits so that the witness might
see them. I believe In this case, Dr. Fanning"s
prefiled testimony will be projected.

CROSS-EXAMINATION
BY MR. GRUNEWALD:

Q.- Dr. Fanning, are you ready?
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A. I am.

Q- You"re very fTamiliar with the Rock Creek
project; i1s that right?

A. Yes, that"s fTair.

Q. The Natural Resources District, the
Republican River Natural Resources District, was
responsible for the creation of the project, the
construction of the project, and it"s going to be
responsible for the operation of the project; is that
right?

A. That"s correct.

Q- And the Upper Republican Natural Resources
District -- 1 might just refer to it as the Upper
Republican District as we"re talking -- i1s the entity

that selected the location for the project; i1s that
right?

A. That"s correct.

Q. And the Upper Republican District was
involved 1n a feasibility study that looked at different
sites for augmentation projects; i1s that right?

A. That"s correct.

Q. And that feasibility study looked at 10
different sites; is that right?

A. Ten that were formally in our report. |1

think we ultimately looked at a few more than that, but
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some of those were pretty cursory and didn"t make it
very far.

Q. And the Rock Creek site was not one of
those 10 formal sites that was i1dentified; is that
right?

A. No, the Rock Creek site was not one of the

10 sites that was formally identified in that
feasibility study.

Q. And later the Upper Republican District
identified the Rock Creek land that was for sale as now
the site of the project and decided to purchase it for
augmentation; is that right?

A. That"s correct.

Q. The Rock Creek project has more than one
possible discharge location; is that right?

A. There are three different discharge
locations. There"s the primary discharge location
that"s -- the 24-inch pipe comes down and out a large
energy dissipator, so when we"re discharging very high
flow rates. As part of the project, that main discharge
is located upstream so that we could get the cost
savings from not laying the 24-inch pipe the rest of the
way down to the hatchery.

There"s a 12-inch line that runs iInto the

Tish hatchery. The fTish hatchery collects artesian
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wells and runs those through their ponds. It"s a
pass-through system that dumps into Rock Creek at the
bottom end of the hatchery. And that 12-inch line
allows them to take part of our augmentation water and
run it through the hatchery and discharge it at their
flume at the hatchery with the rest of their water, to
increase flows iIn the hatchery and improve their
production capabilities.

Q. So those are two discharge locations. Is
there a third discharge location?

A. There®"s a small third discharge location.
There®s a small pond. There®s always been an earthen
dam at our discharge location, going back to about the
1930s, and there was a pond there on the north side of
that. Part of the process for obtaining the easement
was the landowner wanted to see that pond developed. So
it was constructed so that it would hold -- I can"t
remember the exact size -- something less than 15
acre-feet of water. And 1t has a much smaller discharge
and energy dissipator to it, so when we"re running
smaller flows that we don"t need to max out the energy
dissipator. And the pressure-sustaining valve iIs set up
for a range of flows that controls the pressures iIn the
pipeline. And we can run small amounts of water out

that discharge location.
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Then 1t basically flows through the
earthen dam where that®"s been cut out from that pond,
into a location that"s, 1"m going to say, about 60 feet
or so, maybe 80 feet upstream of the main energy
dissipator and discharge location.

Q. And was that agreement reached so that the
landowner could use the water that you guys were putting
out of the pipeline?

A. Say that again.

Q. Was the agreement for putting the third
location In done so the landowner could use the water
that comes out of that?

A. Not to use. It was more about the cost of
the easement for us to have the pipeline across his land
and have unlimited access for the maintenance and
operation of the project. He wanted to see that pond
developed. So they excavated that pond that was
originally there. Actually, they intersect -- they
intersected the groundwater. When Mr. Ross came and
took a tour last Wednesday, the water level you could
see iIn there was about the same level as what the
groundwater table in that area is.

Q. Is there a document or a manual that
explains how the Upper Republican River District 1is

going to decide which of these outfalls to use?
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A. No.
Q. The Rock Creek project has the potential
to get bigger; is that right?
A. What do you mean by "bigger™?
Q. Could more pumps or more wells be added to

the project?

A. Yeah, i1t would be possible to add
additional pumps. The original engineering design
called for 12 locations to reach the same flow that we
were able to hit with 10 well locations. Once they
drilled the wells, the test pump on the 10 wells that we
developed was somewhere between 2500 to 2000 gallons
sustained. And that was the result -- that was the
limitation of the truck that they were using to do the
test pumping. |1 don"t know that we*d know what the
maximum sustained capacity of the wells would be.

The pumps that we installed in those wells
only produce from approximately 1100 gallons per minute
up to the high of a little over 1500 gallons per minute,
the average being somewhere around 12,800. With the
pressures we have it operating at right now, the total
of the 10 wells ranges from 12,800 gallons per minute to
thirteen two.

Q.- IT the Upper Republican District decided

it needed more augmentation water come out of the
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pipeline, then they could upgrade pumps or add
additional wells to the pipeline?
A. It"s conceivable. At the level that is in
the plan, the 20,000 acre-foot limitation, it"s pretty
close to -- eventually, 1T you iIncrease pressure iIn the

pipe, you"re going to Increase your pumping costs, and
you"re going to reach the point of no return. You can
only force so much water through the pipe before you
cause 1t to daylight. While there may be some
opportunity expanded, that is sort of the upper limit of
the design that we chose.

Q. Let"s talk a little bit about the Upper
Republican®s purpose for this project. Each natural
resources district of the Republican River Basin is
allocated a share of Nebraska®s groundwater depletions;
is that right?

A. Through our iIntegrated management plans,
we each have a share of Nebraska®s allowable groundwater
depletions, yes.

Q. That"s essentially Nebraska®s computed
beneficial consumptive use, or CBCU; is that right?

A. It"s certainly not its entire groundwater
CBCU. It"s only the share of CBCU from groundwater
pumping that occurs iIn three of the NRDs, but certainly

the other modeled areas that lie in the other natural
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resources districts that have part of their district in
the Republican or to the boundaries of the groundwater
model i1n the Platte are included in Nebraska®s
groundwater CBCU as well. And those allocations do

not -- that sort of all comes off the top, and the
allowable groundwater depletions i1s what"s left over
after that CBCU comes off.

Q. What are the other natural resources
districts that have a share or come off the top?

A. I"m sure the Little Blue NRD would. Twin
Platte Natural Resources District certainly would.
Probably the Central Platte Natural Resources District,
and Tri-Basin NRD also.

Q. Is the share of Nebraska®s groundwater
CBCU that"s assigned to the Upper Republican, Middle
Republican, and Lower Republican Districts the lion"s
share of Nebraska®s groundwater CBCU?

A. Yes, 1t"s 90 percent or something. 1
don"t remember the exact percentage.

Q. The Rock Creek project has its main
purpose to help the District stay within its share of
allowable groundwater depletions; is that right?

A. The purpose of the Rock Creek project is
to offset our groundwater depletions so that we stay

within our cap of the allowable groundwater depletions
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for our district.

Q. Would the project be run at a time there~s
a projected shortfall for the Upper Republican®s share,
staying within the share?

A. Our expectation i1s that we would operate
it to eliminate a shortfall, yes.

Q. Under Nebraska®s and the District"s
integrated management plans, there"s systems set up for
designated compact call years; is that right?

A. That"s correct.

Q. And are compact call years the years when
the District would be expected to run i1ts project?

A. Compact call years describe a year which
Nebraska needs to take some action to limit 1ts CBCU to
its allocation. And if the District had a projected
shortfall in that, we would look at operating the
project for those -- to offset those shortfalls.

Q. In your direct testimony, you said, 1
believe, that there"s the possibility of running the
project in noncompact call years; is that right?

A. Well, certainly, | think there"s the
opportunity any time you"re operating the project. For
instance, in 2012, when we were looking at the
conditions on the ground when i1t was the worst drought

ever, looking forward at the end of 2012, we could see

Calderwood-Mackelprang, Inc. 303.477.3500

ff796493-8eb8-4a04-8d18-263104614651

NCORPE
J101
34 of 201



© 0 N o o »~ w N P

N N N N NN P B P B PR P P P PR
a ~ W N P O © ®©® N O 0 A W N PP O

Kansas v. Nebraska and Colorado - August 26, 2013
35

it was likely going to be a high-needs year for compact
compliance. So you could operate the project in the
year of 2012, which didn"t have a projected shortfall at
the end of 2012, and provide water iIn the stream during
the compact call year downstream. So I think, yeah,
it's fair to say that you could operate the project
outside the compact call year, but to provide water for
compact compliance. And part of that, or a large part
of 1t, would be available downstream in the compact call
year.

Q. In your testimony, you mentioned that
water could be pumped and then sent to a downstream
reservoir. Do you remember testifying to that?

A. Yes. In fact, we"re studying that in part
of the conjunctive management study with Kansas and the
Bureau. Then we have some overlapping conjunctive
management studies that we"re doing in Nebraska, and
we"re looking at opportunities to use the reservoirs to
store water such as the augmentation water and other
flows for compact compliance purposes, certainly.

Q. Which downstream reservoirs were you
referring to in your testimony?

A. Well, the downstream reservoirs from the
Rock Creek project would be Swanson Reservoir and

ultimately Harlan Reservoir.
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Q. When would Nebraska receive an
augmentation credit for water -- would they receive it
when it"s released from the reservoir?

A. That 1 don®"t know.

Q. Is it possible to receive i1t when i1It"s
released from the reservoir?

A. I"m not --

MR. WILMOTH: May I just try to clarify
something here? 1 believe the testimony is very clear
that Dr. Fanning is not offered to speak about the RRCA
process, the credits. Dr. Schneider will be offered for
that purpose. 1It"s clearly beyond the scope of the
direct, which 1 understand is something that may evolve,
but I don"t think counsel should be allowed to try to

trap this witness into things he"s never testified to.

ARBITRATOR FEREDAY: Okay. 1 don*"t
know -- 1 guess that was in the form of an objection. 1
will overrule the objection. 1 believe that this

witness can answer questions about the operation of this
project and i1ts origins. To the extent he does not
know, he certainly should explain that.

I do appreciate, though, the issue of
keeping cross-examination within the scope of direct,
and I would admonish counsel to endeavor to do that. On

the other hand, I don"t feel that this is out of place,
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SO proceed.
MR. GRUNEWALD: Thank you.

Q- (By Mr. Grunewald) Let"s move on. Let"s
talk about the flows, the streamflows In Rock Creek.
You"re aware that the streamflows at the gauge at Parks
have been steadily declining over the past two decades?

A. Yes, very similar to most other stream
gauges iIn the basin.

Q. The flows at Parks compared to what they
were In the 1970s are about half of what they were; is
that right?

A. Yeah. Incredibly, Rock Creek and Buffalo
Creek and some of those tributaries in our district have
held on and only declined to about half. We haven™t
seen any zero Tlow days on Rock Creek as we have at
other gauges.

Q. Do you have an understanding why the
streamflows have been declining at the Parks gauge?

A. I think there are multiple factors that
can influence that. Certainly, conservation has reduced
the amount of runoff, certainly changed the amount of
runoff In the Rock Creek Basin. The native range
management that occurs on the 20,000 acres or so that
surround Rock Creek itself has changed drastically since

probably the "40s or the "50s, and that reduces runoff.
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Obviously, there®s impacts from irrigation pumping, as
there are elsewhere throughout the basin.

Q. And the District chose to discharge -- the
main discharge for this project is upstream of the
hatchery about a mile; i1s that right?

A. Roughly, yes.

Q. And that"s a location where the stream is

normally dry iIn recent years; is that right?

A. In very recent years, there has not been
any flow in that stretch. And the reason that we chose
that location was, you know, I think twofold. Again,
cost savings that I mentioned when we discussed this
previously, because we can always decide to add more
pipeline, for whatever reason we decide that that is
worth the investment. But given what we knew about the
location, the old stream channel there, we have the
cemented sandstone outcroppings that narrowly define
that valley. 1If you dig down in that valley, you hit
what we call a mag soil or a caliche that"s sort of
semi-impermeable. There"s a lot of perched water in
that location.

So we knew that, given those
characteristics in the valley, that i1t was pretty
unlikely to lose the water that we discharged at that

location. And I think we verified that when we turned
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on the project.

Q- So you believe that the losses from the
distance where the current main discharge is to where
the hatchery begins and where you chose not to put the
pipe were de minimus?

A. Well, 1t"s certainly de minimus to the
sense that you®"re not able to measure them with enough
accuracy to find the losses. When we first started
operating the pipeline, over the course of a week to 10
days, we got the discharge rate up to approximately 27
cfs. Prior to the operation of the pipeline, there was
7 cfs at the Rock Creek gauge. After several days of
operation at 27 cfs, the discharge recorded by USGS at
the Parks gauge was 34 cfs. So this original 7 plus our
27 1s 34. Certainly, it didn"t appear that there was
much losses of our water In that stretch at that point
in time.

Q. So your expectation would be whatever
you"re discharging out of that pipe should add to
whatever flow existed already at Rock Creek, which
should show up at the Parks gauge?

A. When we operated the project, i1t showed
our water was showing up at the Parks gauge, yes.

Q. You expect that to happen throughout the

year?
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A. Yes.

Q. What amount did you quantify as de minimis
losses?

A. I don"t think 1 have a straight definition
in terms of a quantity that would be de minimis. 1
would think something that®"s almost so small you can"t
measure 1t would be de minimis.

Q. What"s the limit of that measurement that

you"re referring to?

A. The USGS, 1 believe they only record on
their gauge a whole cfs. At the Parks gauge, 1°ve never
seen a tenth of cfs. So certainly 1 cfs there.

Q. Were the measurements that you were
talking about when you were constructing the pipeline,
was that the extent of the analysis you did on potential
stream losses?

A. We spoke with some engineers,
hydrologists, talked about i1t, and ultimately concluded
that that was a discharge location at which we didn"t
think we would lose any meaningful amount of water,
yeah.

Q. Were there any studies of documents
provided about stream losses as part of that
investigation?

A. No, there was not.
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Q. Are you expecting that losses are going to

remain de minimis for the operation and lifespan of the

project?
A. Yeah, 1 believe so.
Q. Now, the goal, part of the operational

goal for the project is to make sure that you could
maximize the volume of water that would be in the stream
as the streamflow gets to the Parks gauge; is that
right?

A. Well, certainly we"re trying to offset
groundwater pumping depletions. And the Parks gauge 1is
the first measuring point of water iIn that area. So It
makes sense that you want to maximize the amount of
water at the Parks gauge.

Q. So the Parks gauge measurement should be
the controlling comparison for offsetting purposes?

A. I believe so.

Q. And you mentioned that the pipeline is iIn
operation and has been brought up to full capacity. And
did you say full capacity is 27 cfs or 28 cfs?

A. It"s roughly 28-point-some cfs, 29 cfs.

It works like I said, the pipeline, the peak flows with
our current pump system is about 13,200. 1t"s been
averaging about 12,800 gallons a minute.

Q. It was about full capacity in March; 1is
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that what you said?

A. That"s correct.

Q. You"ve been measuring the outflow from the
pipeline since March?

A. Yes.

Q. And you use a flow meter?

A. There®"s an ultrasonic mag meter at each of

the three discharge locations. Of course, their specs
are plus or minus .5 percent accuracy on those. There"s
also a mag meter at each of the well locations that"s
tied into our SCADA system, so we know volumes that were
pumped by well and when. And so we have those also.
Considering our pipeline pass pressure tests, we"re
pretty confident we"re not losing any water iIn between.

Q. How frequently are the measurements taken
for the outflow?

A. For the outflow, it"s a totalizing. So
it"s a continuous recording of outflows. On that 1
can"t remember the iInterrogation frequency. It"s rather
small, multiple times per minute, as | recall, that i1t"s
interrogating the mag meter for flow rates. The SCADA
system interrogates through the 10 wells in
approximately every three minutes or so, the outflow at
the well locations.

Q.- And your district collects all of those
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records on a constant basis; is that right?

A. Yeah, the SCADA system captures all that
information at the well locations, and we can download
that from the SCADA system.

Q. And the District is turning those records
over to the Nebraska Department of Natural Resources?

A. Yes, I assume it will be just like all the

other pumping information. We provided them the total
volume pumped by each well.

Q. And once you went to full capacity iIn
March, did 1t remain at full capacity all the way
through to the present day?

A. There have been times that a lightning
strike might cause an electrical flicker and one well go
down, but outside of that, yes. In fact, at one point
in time, we were running about 12,400 or 12,500 gallons
per minute on average, but we changed some of the
pressure-sustaining valve settings to reduce the amount
of cavitation that we could potentially be getting in
the rather expensive PSV valve, and that increased the
flow from about 12.5 to roughly 12.8.

Q. In your direct testimony, you talked about
the amount of discharge that the Upper Republican
intended to reach for this year, 1 believe; iIs that

right?
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A. Yeah, could you please point me to that,
iT you"re looking at something specifically, please.
Q. Sure. | believe it"s question 22. |If you

happen to have a paper copy, 1t"s page 8. There"s a
question there that refers to discharges and an offset
requirement. Do you see that?

A. Yes.

Q. You were trying to offset 10,680
acre-feet; i1s that right?

A. That"s correct.

Q. You made some testimony here about
144 percent figure. 1Is that figure that relates to the
RRCA compact accounting?

A. It does. On the Rock Creek subbasin, by
adding water without receiving an augmentation water
supply credit and just having that essentially going to
the computed water supply calculation, Nebraska gets
69.3 percent of that allocation that"s created by the
additional flows. And so by not receiving the credit
and using simply the subbasin accounting means that we
have to pump approximately 44 percent more water to make
up for that piece of the water that ultimately Kansas, 1
think, would receive as i1ts allocation.

Q. You said, 1 think, about 69 percent, is

what you just said, about two-thirds, a little more
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than?

A. Right.

Q. So that amount is based on the assumption
that all the augmentation water is making It to the
Parks gauge; is that right?

A. That"s correct.

Q. Now, if some of the flow that hits Rock
Creek is then lost before it gets to the gauge at Hardy,
which i1s essentially the last stop before Kansas, then
that loss is going to be a reduction in Nebraska®s and
Kansas®"s allocation on the main stem?

A. I"m sorry, could you state that one more
time or read that back for me?

Q. Sure. 1711 be happy to state it again, if
that"s okay.

ARBITRATOR FEREDAY: Yes, please.

Q.- (By Mr. Grunewald) If water that goes from
the Parks gauge then goes downstream to Hardy, and
there®s a stream gauge in there, 1T there are losses iIn
that water, that will come out of the computed water
supply for Nebraska and Kansas on the main stem; is that
right?

A. I think through the current compact
accounting, the tributary gauges are subtracted from the

Hardy gauge. We don"t actually track the molecules of
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water to know whether Rock Creek water is lost or South
Fork water is lost, but the total volume of the
tributaries gauge i1s subtracted from the Hardy gauge.
And so any loss from that total water, whether it"s the
Rock Creek or other water, is subtracted from the Hardy
gauge, yes.

Q. Now, let"s switch topics again and talk
about the wells that are being used for the Rock Creek
augmentation project. You"re aware that the groundwater
levels in the area of the Rock Creek project have been
declining for several decades, right?

A. There have been groundwater declines in
that area. That"s why we had a groundwater management
area put in place since 1978.

Q- IT the groundwater water levels continue
to decline around the augmentation field, isn"t it
possible that there are going to be losses to the
augmentation water?

A. Pretty unlikely given the distance of the
wells In the Rock Creek subbasin from the actual
discharge location.

MR. WILMOTH: Again, Mr. Fereday, 1°d like
to be clear that we did offer a witness who is an expert
on this matter for the kind of questions that are being

asked.
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ARBITRATOR FEREDAY: 1 appreciate that. 1
think, Mr. Grunewald, this witness, at least from my
reading of his testimony, did not have anything to say
about the condition of the groundwater aquifer in this
area or declines therein. So I would suggest that maybe
we move on; although, if this relates to his description
of the amount of water that they can produce, then you
may proceed, but, again, 1 think Mr. Wilmoth"s comment
is well taken.

MR. GRUNEWALD: Very well, Your Honor. |If
I might ask a couple questions around this and show why
I think 1t"s relevant for Dr. Fanning to be testifying
in this area.

ARBITRATOR FEREDAY: Certainly, proceed,
please. And by the way, I will say that 1 am operating
under the stipulation agreement, and 1 recognize what it
says. And | expect that the respective counsel and
their witnesses will understand that there will be very
little excluded from this record.

MR. GRUNEWALD: Thank you.

(Brief discussion off the record.)

Q. (By Mr. Grunewald) Dr. Fanning, the Upper
Republican District is in charge of deciding when to
operate the project; is that right?

A. That"s correct.
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Q. And the District and the Department of
Natural Resources have to decide whether the operation
iIs meeting the goals for compact compliance; is that
right?
A. wWell, again, understanding the forecasting

mechanism that we use through the IMPs, or the
integrated management plans, the Department performs a
forecast that projects whether or not there will be a
shortfall. And i1t there i1s, to what extent there would
be a shortfall on a district-by-district basis. So we
consult and collaborate with DNR. Once they"ve
performed that forecast -- and, for instance, in 2013,
their forecast for our district was 10,680 acre-feet --
iIt"s In our responsibility to decide how we"re going to
offset that 10,680 acre-foot shortfall. This year we
chose to use the Rock Creek project.

We could take other actions. We could use
a different augmentation project. We could retire
pumping right along the river for one year through dry
year leases, and we submit a plan ultimately telling the
Department what we"re going to do. So, as we did in
2013, we decide how we want to take care of the
shortfall. And, certainly, the Rock Creek augmentation
project and the operation of that project is one of the

tools that we can utilize to do that.
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Q. IT there are any problems with operation
or, say, the lifespan of the project, i1t"s the District
that®"s going to be responsible for deciding what to do,
not the Department of Natural Resources; is that right?

A. I think that"s fair.

Q.- The Department of Natural Resources can"t
order you guys to turn it on; is that right?

A. You know, 1"ve never analyzed that
legally, but 1 would assume they would have a hard time
ordering us to do that.

Q. And so the health of the project is
ultimately the responsibility of the District; is that
right?

A. That"s right.

Q. Let"s turn to the amount of pumping, maybe
in a related vein. You talked about the capacity of the
pipeline. |1Is it fair to say the physical limit is
really the only limit on how much water the District
could use the project to generate?

A. In terms of the project, how iIt"s
constructed, 1 think, yeah, 1t was -- again, there was a
plan, a conceptual plan, that the project was designed
and built around. And so we ultimately constructed it
with the physical limitation that had that upper bounds

on it. So, yeah, that is the physical limitation there
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of, again, rough number, 20,000 acre-feet is the
physical limitation of the pipeline as it"s constructed.

Q. In terms of a limit for the project, the
Upper Republican District doesn"t have something iIn its
plan that caps the amount of water coming out of the
project on the basis of something other than the
physical limit; is that right?

A. That"s right.

Q- Has the District ever considered setting
up a limit baseline for historic consumptive use for the
lands that were associated with the wells that were
retired from irrigation?

A. I think, again, we"re multi-purpose
districts. For our evaluation in developing the
project, we took into consideration the existing
supplies and demands in the Rock Creek subbasin and
surrounding watershed. So to say that we didn"t look at
some of those things would be inaccurate. 1 mean, we
definitely, just in our overall management of
groundwater, we look at the amount of supply and set an
allocation based on that.

So, certainly, 1t"s probably -- 1
certainly couldn™t say i1t"s the intent of our board to
come in and pump more water than what®"s historically

been pumped. 1 think through the retirement of roughly
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3300 -- 1t"s like 3,260-some irrigated acres In our
initial land purchase. And couple that with the fact
that they stepped out and purchased another roughly 1920
certified irrigated acres, essentially adjacent to that
well field site, shows that they"re trying to balance
the supplies and demands of the project. But there®s
nothing formal that says we"re required to use the

historical consumptive use in Nebraska water law.

Q. And your direct testimony referred to an
exhibit. |1 believe it"s Exhibit N20003. And I°11 just
refer to the exhibit. 1t"s a letter that was sent from

Dr. Schneider, at the Department of Natural Resources,
to you in January of 2011. Do you remember testifying
about that iIn your direct testimony?

A. Yes.

Q. And In that letter, the concept of
historic consumptive use was referred to; is that right?

A. It was.

Q. And have you ever written separately about
the District"s intention to keep the amount of
augmentation water limited to approximately the historic
consumptive use of the land?

A. I think we"ve had concerns from landowners
in the area, without that much knowledge or expertise

and concerned about the impact our well field could have
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on their adjoining wells. Our engineer did some
modeling to kind of show what the impact area would be
and the extent that that impact might be, and it showed
that there was really nothing to be worried about iIn
that area. Nonetheless, landowners have those types of
concerns. And, certainly, In communicating with the
landowners and the patrons of our district, I think it
corresponds with our goals and missions in terms of
groundwater management to try to, again, balance those
uses and supplies.

So we"ve been able to show the public the
way that we have set up the additional land retirement,
whether it"s really part of the project or just another
action taken by the District to balance those uses and
supplies. Ultimately, we"ve been able to show to those
people with those concerns that we"re retiring enough
use that if this project, A, gets credited the way that
we think 1t should, basically for all of the water that
it offsets depletions by, 1If that"s 100 percent, that we
have enough retirement to show that the historical
consumptive use will cover what pumping we will do.

And, certainly, with the other actions the
District has taken, i1t"s also, I think, fair to say that
our district thinks over the long term that we"ll be

able to utilize 1t for less than what we designed it
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because of our participation in other augmentation
projects.

Q. You mentioned communicating with the
patrons. You do that through a monthly newsletter, iIn
part, right?

A. We definitely do newsletters.

Q.- We"ve put up on the screen Kansas
Exhibit 31, a copy of a newsletter. You can slide over
to -- track 1 or page 1 is over on the right-hand side.
Scroll up a little and see. Does that look like the

newsletter that your district put out in May 20137

A. Yes, that appears to be Nate"s newsletter.

Q- Let"s go over on page 2, which we"ve now
put up on the screen. There"s a section of the
newsletter called Jasper®s Journal. That"s the section
you wrote, right?

A. I would say I generally review it before

it"s published.

Q.- You agree with what"s written in there, 1
hope?

A. Usually.

Q. Let"s take a look and see i1f there"s

something wrong with what"s in this one. Over here, I
have 1t as the Tifth paragraph -- so it"s on the column

on the right-hand side.
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MR. WILMOTH: Excuse me, Mr. Grunewald, 1is
it possible to expand that at all?
MR. GRUNEWALD: 1It"s tough.

Q.- (By Mr. Grunewald) There®s the third
sentence, the fTifth paragraph says, "'On average, the
amount of water pumped under the project will, at most,
not be significantly different than what otherwise would
have been pumped had the land remained in irrigated
production."

Do you still agree with that statement?

A. That statement makes some certain
assumptions, that the future will be similar to what
we"ve seen in history. The way that we set the project
up was to look at our historical shortfalls, which ours
was something less than 10,000 acre-feet. Looking back
at kind of that 2002 through 2006 period, our district"s
shortfall was 9,000-some-odd acre-feet. So we thought
it would be wise to set up the project that could be
something that was capable of taking care of as much as
twice that. So that"s roughly 10,000 to 20,000
acre-feet limitation on the maximum.

Given that, the historical distribution
from that 02 through "06 period, as I recall, the
average shortfall in that period of time works out so

that 1T you apply the historical distribution forward
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and set the max at 20 instead of 10, that the average
pumping in those times i1s roughly 15,000 acre-feet. And
so assuming that the pumping occurs a third of the time,
an average i1s 15,000 acre-feet, yeah, we"ve set aside
over 5,000 certified irrigated acres that were
previously irrigated.

Q. And to connect the dots here, when you
say, set aside 5,000 acres, the allocation annualized
per year for an acre of irrigated land in the Upper
Republican District is about a foot? Is that how you
get --

A. IT you look at the historical pumping that
occurred on the acres that we retired, they have
averaged, since their development, in the neighborhood
of 15 and a half inches per acre, if you look at those.
I wasn"t directly involved in the analysis that was set
forth in the plan that was submitted, so they may not
have -- whatever methodology the State used iIn putting
together that plan, they may not have grabbed all of the
historical use on those wells. So what they submitted
may be different than the full record that would show --
because the acres that were retired, since we have
pooling and carry-forward and stuff, had no
carry-forward. So they used their full allocation and

had been involved in pooling contracts. So they were
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relatively high-use acres relative to the rest of our
district.

Q. You mentioned the average appeared to be
about 15 inches per acre; is that what you said?

A. Yeah, looking, as 1 recall, looking back
at the wells that we retired, with no carry-forward, our
average allocation from "78 forward -- and all these
wells would have been developed prior to "78; for sure
on the 23 wells that we retired as our original purchase
had been developed in "74, 75 time frame. So they all
would have had an allocation going forward from "78.
And our average allocation from "78 to current times 1is
roughly 15 and a half inches.

Q. So the use was 15 and a half, and the
allocation was 15 and a half; i1s that what you“re
saying?

A. Pretty close, yeah, within a tenth or two
one way or the other.

Q- Thank you.

MR. GRUNEWALD: 1"ve got no further
questions.

ARBITRATOR FEREDAY: Mr. Wilmoth. And
would the parties like to take a break now? 1 prefer
that you continue, but if there®s an interest in taking

a break, we can do that.
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MR. WILMOTH: 1°d like to suggest a break
for one natural reason and also for another reason. 1°d

like to confer with Mr. Steinbrecher. We haven™t really
talked about whether he has any questions, and 1 think
we could speed this up.
ARBITRATOR FEREDAY: Let"s take five
minutes.
(A recess was taken.)
ARBITRATOR FEREDAY: Mr. Wilmoth.
MR. WILMOTH: Thank you. For the record,
Colorado doesn®t have any questions.
MR. STEINBRECHER: No.
REDIRECT EXAMINATION
BY MR. WILMOTH:
Q. I just have a couple of quick questions
based on some of the things that were elicited.
You mentioned that there was an outlet or
a delivery point, if you will, above the primary?
A. That"s correct.
Q. And that"s associated with a pond that a
landowner asked you about?
A. Yes, that pond was part of acquiring the
easement for the pipeline.
Q. When the water is delivered to that point,

that water iIs not -- excuse me, let me ask it this way:
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That point of diversion is not intercepting augmentation

water, 1iIs
A.
Q.-
delivery?

A.
Q.

what™"s been marked as Kansas G35.

Mr. Arbitrator, this was attached to the motion that was

filed last week, KG35, the group exhibit.

Q.

please turn to the stream gauge data.

A.
Q-
A.
Q-

the augmentation project this year?

A.

from between zero and 10 up to between 20 and 30, that
was when we initially kicked on the approximately six

out of the 10 wells.

Q.

other wells came online?

A.

it?

No.

It"s above, In fact, the primary point of
It is.

Thank you. 1°d also like to hand you

MR. WILMOTH: For the record,

(By Mr. Wilmoth) Dr. Fanning, could you
Page 47

Yes. Do you see a red line on that graph?
I do.

Does that red line represent the impact of

It does. If you see where the chart jumps

Was there an additional increase when the

There was, and you can see that as you
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move from roughly late February, as you move into --
through March, towards the end of March; you can see
when all 10 wells were operational.
Q. And have you actually visited Rock Creek
during the course of 20137
A. Yes, 1| have.
Q. Is the relatively stable nature of the red
line there consistent with your observations?
A. It is.
Q. Thank you.
MR. WILMOTH: I have nothing further.
ARBITRATOR FEREDAY: Mr. Grunewald.
MR. GRUNEWALD: If 1 could,
Mr. Arbitrator, a couple questions.
ARBITRATOR FEREDAY: Yes.
RECROSS EXAMINATION
BY MR. GRUNEWALD:
Q. There was a question just now starting off

with the pond that referred to the landowner in relation
to the easement and the third discharge point. Do you

remember that question?

A. Yes.

Q. To clarify, the pond i1s above the main
discharge outfall. 1Is that what you were testifying to?

A. Yes, the main augmentation discharge
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location i1s downstream of the pond.

Q. Where®"s the pond in relation to the third
discharge point?

A. The third discharge point at the hatchery
is a mile downstream. And the discharge point actually
discharges right into the fish hatchery infrastructure
that 1t flows from.

Q- I"m sorry for not having the discharges.
It would be nice 1If they were numbered. 1 consider that
one the second discharge point. There are three.
There®s the main discharge point, and we know the pond
is above that. There"s a hatchery discharge point
further downstream. Where®s the third discharge point
in relation to the pond that you were referring to? |Is
it into the pond?

A. Into the pond, yes.

Q. Thank you. And just following up on the
daily streamflow data, there are spikes that were
referred to. Is that when you said that the pumps were
being turned on?

A. Some spikes related to that. 1 think Rock
Creek Lake, which is a flow-through lake, fairly small
lake In terms of both surface area and capacity; and at
their outlet structure, they have some boards to check

the level of that. So when we fTirst started operating,
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the level in the lake came up. And until i1t reached
that equilibrium -- 1t came up a foot or maybe a foot
and a half i1n elevation.

And Game and Parks was removing boards to
take -- they wanted to maintain the lake elevation
because they have some piers and stuff that actually The
Flatwater Group built or oversaw the construction of
when they redesigned the lake. So to maintain that
water level, they would take out boards. You can see
the big spike there that occurred in early March. That
was the first time they took out, I believe a, 6-inch
board at that time. So you saw a lot of that lake water
rush down the few miles to the gauge there. And then
once it reestablished itself, and we maybe kicked
another well on iIn there, it came back closer to that
preboard-pulling level of flow.

Q.- So is i1t by the end of March that the
project is putting 27, 28 cfs at the main discharge
outfall?

A. Yeah, we hit i1t probably about the third
week of March, as I recall.

Q. And from that point on, you"d expect it to
be at the 34 cfs; i1s that right?

A. Well, no. 1 think if you look back at the

historical record of the gauge, for instance, the last
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couple years, like in July and August, the Rock Creek
gauge at Parks would only be about 3 cfs. So I would
only expect it to be 31 or 32 cfs during the summer
months when flows are generally lower.

I would expect the amount of gain to be
the same as our output, and that"s pretty close. We"re
putting in about 20 cfs. Last year at this time, there
was about 3 cfs, and we"re seeing 32 cfs at Parks today.

Q. You don"t have any records of what the
flow was separate from the outfall when 1t was fully
running at the Parks gauge?

A. Say that one more time.

Q. You don"t have any records of what the
flow was separate from the outfall running at full
capacity during this time period, right?

A. We have records prior to the operation for
this period of time, what those flows were, but not --
again, because this flow i1s part of the Rock Creek flow,
the gauge captures both the existing baseflow as well as
the augmentation surface fTlow.

MR. GRUNEWALD: 1 have no other questions.

ARBITRATOR FEREDAY: Thank you.

MR. WILMOTH: We have nothing further, and
we"re prepared to call our next witness, but 1 think

that you might have questions that you"d like resolved.
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ARBITRATOR FEREDAY: 1 do.

MR. WILMOTH: May I also ask -- we have
exhibits that are referenced in the testimony, and
certainly this one. My intent would be to move them
en masse at the end of this witness™ time on the stand.
Is that acceptable?

ARBITRATOR FEREDAY: That"s acceptable.

MR. WILMOTH: Thank you.

EXAMINAT ION
BY ARBITRATOR FEREDAY:

Q. Dr. Fanning, with regard to this most
recent exhibit, which i1s the Kansas group exhibit and
the chart that was just inquired about, was your
testimony that you don*"t know the amount of, I°11 call
it, native flow in Rock Creek that comprises the red
line on that chart?

A. I think that we know approximately what it
iIs. We certainly knew what 1t was at the time we
started our augmentation wells. We can look at the
historical record to see what i1t has been iIn recent
years without augmentation flow.

Q. Is that the gauge at Parks?

A. That"s the gauge at Parks. There®"s also a
flume that catches all of Rock Creek flow at the fTish

hatchery. They record that as part of the NPDES permit
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for discharging into Rock Creek. They collect the
artesian wells and run it through a flume. So we knew
at that point in time when we started operations, once
we hit about 28 cfs, the flume was reading right at 30,
roughly, as | recall.

Q. Suggesting that there were 3 cfs?

A. It was two and a half cfs roughly, as I
recall at that time, before we started operating.

Q. But that data as to the fish hatchery flow
record is not yet before me. That seems pretty clear.

A. Yeah, the Rock Creek record is what you
have. Because our augmentation water is entered into
the stream as surface flow, the gauge is going to record
both. And there®s no real way without -- without
additional measurements to parse those apart.

Q- Do you know what the Rock Creek flow at

Parks was prior to January 1st of 20137

A. It was holding a fairly constant level.
It got down -- in the summer of 2012, as I recall, the
lowest measurement was -- 1t was either 2 or 3 cfs. As

I recall, 3 cfs. And i1t worked its way back up last
fall and winter to where i1t was pretty constant at 7
cfs, 6 to 7.

Q. So you expect this gauge reading here

shown between January 1st and late, it looks like,

Calderwood-Mackelprang, Inc. 303.477.3500

ff796493-8eb8-4a04-8d18-263104614651

NCORPE
J101
64 of 201



© 0 N o o »~ w N P

N N N N NN P B P B PR P P P PR
a ~ W N P O © ®©® N O 0 A W N PP O

Kansas v. Nebraska and Colorado - August 26, 2013
65

sometime in late January that i1t"s pretty accurate?

A. Yeah, i1t is. The flow the day before we
kicked our augmentation wells on, the USGS gauge was
recording 7 cfs. When we kicked those fTirst wells on,
it matched the 7 plus what we were discharging after
about three days. USGS came down and took a few more
measurements than they usually would at the USGS gauge
location to make sure that their gauge was recording
accurately at those higher levels.

Q. With regard to the discharge into the
pond, is there any discharge currently going into that
pond from the augmentation?

A. They did a little -- they opened the valve
for a bit to test -- basically to test the system.
There isn"t any flow in there. Once the contractor
completes work, they may discharge some in to settle It,
but it"s probably going to take less than 10 acre-feet
to Till the pond. And then once i1t"s full, I1t"s
anticipated to not need much, 1If any, maintenance water
to stay at that full level.

Q. So i1s the discharge into the pond an

accommodation to a landowner --

A. Yes, 1t is.
Q. -— or i1s it something else?
A. The root of that was to accommodate the
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landowner to obtain the easement. Since we had to do
that, we worked it into the design so that if we were
ever operating at extremely low flows that we could
potentially use that as a discharge location into. But
at this time, we aren”"t planning to actually use it as
an augmentation discharge, even though it could be
technically.

Q. You mentioned that, at the hatchery, there
are artesian wells. Am I to assume that those are
artesian in the sense that they flow at the surface?

A. Yes, the natural condition there is --
essentially what they did was they went in and developed
springs and put in basically a screen to collect the
water out of those, so that instead of it flowing at the
surface Into the creek, they capture i1t at the
surface -- and some of those conversions are just
subsurface -- and take it into their aeration system,
pump 1t into their upstream pond, and i1t runs on down to
the bottom, into the fish hatchery, out the bottom and
into the flume.

Q. On page 8 of your testimony, you mention
that the augmentation project, as you reckon it,
provides a windfall to Kansas. Could you elaborate on
that, please?

A. Well, certainly, my understanding of the
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FSS was that it fully contemplated pumping groundwater
to offset groundwater depletions in the CBCU calculation
as a method of complying with the compact. By not
approving a plan for depletions that i1t offsets, and
only giving it -- in the Rock Creek subbasin, the virgin
water supply percentage to Nebraska is just 69.3
percent. Ultimately Kansas is forcing us to pump
approximately 144 percent of the water we would have
otherwise had to pump if we got the one-for-one credit
for the depletions that we offset. So i1t gives them a
windfall, in essence, of a volume of water.

Q- One last question. You mentioned that
certain -- 1 think 1t was certain subdistricts have
allocations that come off the top of the calculus for
figuring the allowable CBCU that Nebraska is given.
Would you explain what that means?

A. Sure. It"s not a delivery compact, but
since the accounting occurs retrospectively, the State
had to come up with some method of forecasting forward
what Nebraska®s uses could be. And, essentially, even
though 1t"s not a delivery compact, the amount of water
that crosses the state line has an effect --

Q. The state line at Hardy?

A. Yes, or anywhere else through the Guide

Rock diversion, whatever, has an impact on Nebraska®s
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allocation. So iIn order to forecast your compliance,
you have to forecast your consumptive uses as well as
what your allocation will be. Nebraska®s methodology
accomplishes those things. And to simplify kind of the
in-house or in-state accounting and management actions,
early on we decided the three primary NRDs, the Upper --
my district -- the Middle Republican that Dan Smith
manages, and the Lower Republican Natural Resources
District had the majority of groundwater depletions as
modeled under the RRCA groundwater model.

So effectively, administratively within
Nebraska, we decided for groundwater management
purposes -- Tri-Basin has some requirements because they
have a significant portion of the basin, but for all
practical purposes, we"re going to assume that all of
the rest of Nebraska®s consumptive use, surface water
consumptive use, is going to be whatever i1t iIs and we"re
not going to manage the groundwater necessarily iIn those
other NRDs that are really in the Platte Basin; but
their impact, because of the iInterconnection between the
water in the Platte and the Republican, is iIn the
groundwater model. Their depletions are relatively
small.

So we made the assumption administratively

that Nebraska®s surface water use and the groundwater
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consumptive use In those districts was going to come off
the top of Nebraska®s allocation and we would focus on
managing what was left, which would be the groundwater
depletions iIn the three, upper, middle, and lower NRDs.
And then the State, of course, administers surface water
to make sure that our actions and the water that
generates pass through the system to Kansas.

Q- Okay. Thank you.

ARBITRATOR FEREDAY: Any further
follow-up?

MR. WILMOTH: 1 have just two questions to
clarity the record on something I think might be a
little muddled.

FURTHER REDIRECT EXAMINATION
BY MR. WILMOTH:

Q- Dr. Fanning, there was a discussion of
three discharge points. Could you please i1dentify those
as you see them?

A. As 1 see them, the main discharge location
or what I1*11 call discharge location No. 1 is the main
discharge location just downstream of the earthen dam,
approximately 1 mile upstream of the fish hatchery.

The second discharge location at the
hatchery iIs on hatchery property, about a mile

downstream of the main discharge location. And the
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third i1s just upstream of the main discharge location
100 feet, let"s say 80 to 100 feet, just north of the
old earthen dam, where the pond was and the newly
reconstructed pond is.

Q. You earlier testified that the landowner
could benefit from discharge. Point No. 3 iIs not
intercepting augmentation water; is that true?

A. That"s correct.

Q. With respect to discharge No. 2 at the
hatchery, i1s it your understanding that the hatchery is
making any consumptive use of any of that water when
they take it?

A. No. Their system is a flow-through
system. The amount of water that they can hold in their
ponds isn"t increased by the augmentation water because
they can Till their ponds with the artesian wells. It
simply iIncreases the capacity of flow that they have at
any one time.

Q. Would you call the hatchery®s use of that
water frequent, infrequent, very rare?

A. To my knowledge, they“ve only opened the
valve on that line twice for a rather short period of
time, maybe a week or so. Just when they were initially
Tilling ponds, they just filled them that much faster.

MR. WILMOTH: Thank you. We have nothing
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further except to offer --

ARBITRATOR FEREDAY: Mr. Grunewald.

MR. GRUNEWALD: No.

MR. WILMOTH: So with your permission,
Mr. Arbitrator, we would offer Dr. Fanning®s direct
testimony, N20000 and N20001, which is referenced in the
testimony, and also page 4 of KG35.

ARBITRATOR FEREDAY: Thank you. Those
will be received. And as I indicated in my prehearing
order, any document that is referred to in this
proceeding will be admitted into evidence. So 1
appreciate, though, the cataloging as we go of which
documents we"re referring to here. 1 think that will
help clarify the record. But those certainly are
received. | have them already in the papers that have
been filed. So thank you very much, Mr. Wilmoth.

MR. WILMOTH: Thank you.

ARBITRATOR FEREDAY: Your next witness.
Thank you, Dr. Fanning.

MR. WILMOTH: Mr. Arbitrator, Nebraska
woulld call as i1ts next witness Mr. Thomas Riley.

ARBITRATOR FEREDAY: Mr. Riley.

IT you would raise your right hand.
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THOMAS RILEY,
having been first duly sworn to state the whole
truth, testified as follows:
ARBITRATOR FEREDAY: Thank you. Be
seated.
DIRECT EXAMINATION

BY MR. WILMOTH:

Q. Good morning, Dr. Riley -- excuse me,
Mr. Riley.

A. Good morning.

Q. You know I have such great respect for you

that 1 often refer to you as a doctor.

A. Well, | appreciate that. |1 think.

Q. Mr. Riley, I"ve handed you what we"ve
marked as Exhibit N20010. Could you identify that
document for me?

A. This appears to be a copy of my direct
testimony that was submitted last week.

Q. Could you please review that document and
tell me whether you affirm that testimony today as your
direct testimony in this proceeding?

A. I do.

Q. Thank you. 1"m also handing you what"s
been marked Exhibit N20013.

MR. WILMOTH: Mr. Fereday, if I™m
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proceeding too quickly, just let me know. 1°d like you
to be able to get on the same page.

ARBITRATOR FEREDAY: Thank you. 1 think
I"m with you so far.

Q. (By Mr. Wilmoth) Mr. Riley, could you
please i1dentify that exhibit which 1 just handed you.

A. Yes. N20013 i1s a written commentary of
the video that I reference in my direct testimony.

Q. And have you provided the Arbitrator and
the States with a copy of the video referenced in your
direct testimony?

A. I did not personally, but I believe that

the State did do so.

Q. And you produced that video, did you not?
A. Executive produced.

Q. You had assistance?

A. 1 did.

Q. Thank you. And we"re going to pull that

video up on the screen now, ideally.
A. Thank you for indulging me. So this will
play i1t.
Q. All right. 1711 let you know when we"re
ready for that.
ARBITRATOR FEREDAY: Let the record

reflect that we"re about to play a video. And 1 take it
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that this narrative is verbatim what we will hear on the
video; iIs that correct? That"s Exhibit 200137
THE WITNESS: That"s correct, Mr. Fereday.
MR. WILMOTH: For the record, the video 1is
actually marked N20012, or 20012.

Q. (By Mr. Wilmoth) Mr. Riley, does the
video, to the best of your knowledge, represent your
experience at the Rock Creek project?

A. Yes, 1t does. 1t"s an overview of the
project and the basin in general.

Q- Thank you.

MR. WILMOTH: With your permission,
Mr. Fereday, we would commence -- our plan is to let the
video play through as though Mr. Riley were providing
the testimony live. And, obviously, as we talked
earlier, 1 will tender Mr. Riley for cross-examination
on any of the points, as appropriate.

ARBITRATOR FEREDAY: Certainly. Let"s
proceed.

(Off the record while viewing the video.)

MR. WILMOTH: Thank you. I would tender
Mr. Riley for cross-examination.

ARBITRATOR FEREDAY: Thank you.
Mr. Grunewald.

MR. GRUNEWALD: Thank you. If we could
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pause for a moment and trade controls.

ARBITRATOR FEREDAY: Let"s go off the
record just a moment, please.

(Discussion off the record.)

ARBITRATOR FEREDAY: Let"s go back on the
record.

MR. GRUNEWALD: Thank you, Dr. Riley.

CROSS-EXAMINATION

BY MR. GRUNEWALD:

Q. The video you prepared, did you pick the
music?

A. No, 11l have to give credit to -- David
Kracman in my office helped pick the music.

Q. It seems like you picked different music
for different parts.

A. I think there"s six or seven different
pieces of music.

Q. 1"d like to call your attention, In your
direct testimony, to the portion of i1t that we covered
earlier at the very beginning of the hearing. You might
have been present for it. There®s a portion —- I™m
sorry -- 1Tt we can show a little bit of the bottom of
page 3 and the top of page 4.

Can you see that on the screen?

MR. WILMOTH: Excuse me, Mr. Grunewald,
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this i1s the same thing that he has a copy of.
MR. GRUNEWALD: Fair enough.
Q- (By Mr. Grunewald) Question No. 7, do you
see that? "Please describe the nature of Rock Creek.™
A. Yes.
Q. And you made some statements there. That

first statement regarding the baseflow dominated stream
that gains streamflow, do you see that?

A. Yes, | do.

Q. Now, assessment of a stream reach as to
whether 1t"s a gaining stream reach or a losing stream
reach or a combination of gaining and losing, is that
the sort of work you do professionally on behalf of
clients?

A. I certainly do on occasion make those
assessments, yes.

Q. Is it the sort of thing you prepare
reports for?

A. I have prepared reports and certainly am
comfortable describing any of those types of issues.

Q. And did the State of Nebraska ask you to
perform that sort of professional assessment for this
proceeding?

A. Well, I certainly am comfortable in

providing an expert opinion, if that"s what you"re
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asking, Mr. Grunewald, on any of these particular
issues. The information that 1 laid out here, iIn my
view, seems to be pretty straightforward and common
knowledge.

Q. IT I might, I"m curious whether or not you
performed an expert opinion in this proceeding.

A. I don"t have an expert opinion laid out in
this direct testimony.

Q- No expert opinion was disclosed before the
deadlines for expert opinions in this proceeding?

A. I believe that"s correct.

Q- Are you not sure?

A. I provided In my direct testimony what I
would consider factual information.

Q. And your direct testimony was provided to

us on the date that all the direct testimony was

provided, August 21st; is that right?

A. That"s my understanding, yes.
Q. In this answer there, the top of page 4,
it says, "In my experience and review of the record.”

Can you tell us specifically what record you"re
referring to there?

A. The record being the Geological Survey
data station record that says 06824000 at Parks,

Nebraska.
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Q. So 1t"s just the Parks, Nebraska, stream
gauge?

A. In that particular instance, 1 was
referring to the Parks gauge, that®"s correct.

Q. Is there anything else that you were
intending to refer to here that you reviewed as part of
the record for these statements?

A. well, 1 would say that 1"ve done a
significant amount of professional work in the Rock
Creek Basin. So I have quite a bit of background of the
flows there. 1 think Dr. Fanning might have mentioned
that 1 performed a restoration project that 1 designed
and sealed at Rock Creek Lake. So I have a good
understanding of those flows, If that"s what you"re
asking.

Q. I just want to try to pin down what
documents you looked at. So far I"ve heard the Parks,
Nebraska, stream gauge, USGS measurements, that data.
Is there some other data or documents that you refer to
when you say, ""the record"?

A. No. For that particular piece, | looked
at the available data from the Geological Survey.
However, 1 have seen information that -- again, 1 think
Dr. Fanning might have made reference to data collected

by the Game and Parks Commission -- that®"s the Nebraska
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Game and Parks Commission -- at the Rock Creek fish
hatchery. Some of those flows In that area I°ve seen in
the past. |1 didn"t look at that particular information
when 1 made the statement here.

Q- Thank you.

Regarding the video and the time the video
that was taken and the photos, were those all on
May 31st, with the exception of anything that was called
out specifically?

A. The still photos and video on the ground,
those were all done on May 31st of this year. The
Google imagery, I don"t recall the specific date that
that was registered, Mr. Grunewald. [1°d have to look
that up. Certainly before May 31st. And then there was
some additional aerial photography in a plane. That was
done a couple weeks later, 1 think on June 17th, i1f 1
recall correctly.

Q. So the only imagery that would be before
May 31st might be the Google Earth imagery, but you"re
not sure?

A. No, I"m quite certain that the Google
Earth imagery would have been before. And that does
show, that imagery, i1f anyone has looked at i1t, it does
show part of the construction of the pipeline, which was

nice to have. But I don"t have the specific date that
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that became available in Google Earth.
Q- Thank you.

1"d like to turn to Exhibit KG35. IT we
could take a look at the stream gauge data. This, 1
think, you"re looking at the screen for. So let us know
iT you have any trouble seeing 1t. We can make it
larger.

The red line that we talked about before
this morning is the Rock Creek flow at the Parks gauge,
and there®s another line that"s larger or higher, and
the legend notes: RR at Stratton, so Republican River
at Stratton. Stratton was referred to in the video.
That"s the same Stratton.

I noticed there are a couple of spikes
that are listed here or that are shown on the graph. Do
you see those spikes?

A. Just to be clear, Mr. Grunewald, we"re
talking about that top piece, the top line?

Q- That"s right.

A. Yes, | see those.

ARBITRATOR FEREDAY: For clarification,
that®"s the orange line on the graph, RR at Stratton?

MR. GRUNEWALD: Thank you, Mr. Arbitrator.
Yes, 1t 1s that orange line.

Q. (By Mr. Grunewald) There®s a spike there,
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iT you follow the calendar dates at the bottom, just
before the line marked June 2nd, 2013. Do you see that
spike there at Stratton?

A. Yes.

Q- Do you know what the conditions were
around that time that might have caught that spike?

A. The conditions of what?

Q. In the area where the data is collected
here at Stratton, which 1s downstream of Rock Creek
confluence that you described in the video.

A. I watch the gauges and the weather quite
often in the Republican River. 1°m not for certain, but
that"s probably the result of a precipitation event, iIf
that"s what you"re intending to ask here. That would be
my initial assessment without having in front of me, of
course, the precipitation data for that time period. |IT
you have that available --

Q. IT we can go to the next page. Page 5 of
Exhibit KG35 is a chart. It refers to a source, USBR,
United States Bureau of Reclamation. There"s a
reference to the website address. And in the upper
left-hand corner, i1t says HydroNET. Are you familiar
with HydroNET data?

A. Yes, | am.

Q. Is that precipitation data collected by
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the Bureau of Reclamation?

A. That"s my understanding, that they do
collect that and other meteorological type of data at
that location and others throughout the basin.

Q. This station i1dentification says, "'Swanson
Lake (Trenton Dam).”™ Do you see that?

A. Yes.

Q. This 1s a listing of daily readings across
the months for what they call water year 2013. Do you
see those entries for the column marked "May"?

A. I see some entries in that column, yes.

Q. IT we scroll down just a little bit, we"ll

be able to see the entries for the later part of the
month. Do you see in the column where 1"ve got the

cursor here, do you see this entry here for May 307?

A. Yes, 1 do.
Q.- What"s that reading now?
A. The table that you®re showing me

says 0.65. And I presume that®s in inches. We can look
at the top.

Q.- I think that"s right. And the entries
right there at the top of the table: ™"Total
precipitation measured in inches per day,' the entries
just before and after it, what®"s the entry just before

that for the 29th?
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A. The 29th, under the column for May -- so
May 29th -- reads zero.

Q. And the entry for the 31st?

A. May 31st, that column would read 0.02.

Q- Thank you very much.

MR. GRUNEWALD: 1 don"t have any other
questions.

Oh, I™m sorry, | have a couple more
questions, 1f 1 can beg the Arbitrator®s indulgence.

ARBITRATOR FEREDAY: Certainly.

Q- (By Mr. Grunewald) There was a reference
in the video to 82 or 83 cfs at Stratton. Do you
remember that?

A. Yes, | do.

Q. Could you describe what that reading iIs --
what that reading -- could you describe your
understanding of the basis for that reading?

A. So my recollection i1s that I obtained that
from the Geological Survey for that day. |1 should point

out, these are all provisional data in that they"re not
finalized, and that"s probably true for the Bureau
information here too. So at the time we made that
visit, the next day 1 looked to see what the gauge might
have been reading at that location.

Q. So 1T we go back to the graph, are the
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entries there -- here, the spike on the orange line just
before the line noting June 2nd, 2013, are these the
readings that you were referring to that are up above
the 80 cfs mark on the graph?
A. In the video, 1 would have referred to the

reading on May 31st.

MR. GRUNEWALD: 1 don"t have any further
questions.

MR. STEINBRECHER: We have nothing. Just
so it"s clear, Colorado has no questions.

ARBITRATOR FEREDAY: Dr. Riley, 1 have
just a couple of questions for you.

EXAMINAT ION

BY ARBITRATOR FEREDAY:

Q. With respect to your statement that Rock
Creek i1s a baseflow-dominated stream that iIs a gaining
stream, do you know whether the stream is gaining all
year-long, or is it just in certain times of the year
that 1t gains?

A. My knowledge of that basin would indicate
that 1t"s a gaining stream, baseflow stream, all
year-long at the Parks location. |If you go further up,
and certainly where the hatchery i1s and near the
discharge, there isn"t typically any flow.

Q. So 1t would be a losing stream in that
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reach?

A. No, It"s less of a flow. Those would be
the headwaters. And as you move down, i1t picks up flow,
until you reach the Parks gauge. And 1 would see that
as a gaining stream and having water in it primarily
from groundwater contributions.

Q. Regardless of the time of the year?

A. That"s correct. And the history of the
gauge shows that fairly well.

ARBITRATOR FEREDAY: I have no further
questions. Anything more?

Thank you very much.

THE WITNESS: Thank you.

MR. WILMOTH: 1 understand we do not need
to move the admission of anything; is that correct?

ARBITRATOR FEREDAY: That"s correct.

MR. WILMOTH: Thank you.

ARBITRATOR FEREDAY: The exhibit will
be -- Kansas has referred to, as well as his direct
testimony submitted, his written testimony, are now iIn
the record. Thank you.

Well, 1t is now shortly before noon. So
this is a good time to take a lunch break.

Gentlemen, what i1s your preference? 1 can

get by with less than an hour, but 1 guess 1711 leave

Calderwood-Mackelprang, Inc. 303.477.3500

ff796493-8eb8-4a04-8d18-263104614651

NCORPE
J101
85 of 201



© 0 N o o »~ w N P

N N N N NN P B P B PR P P P PR
a ~ W N P O © ®©® N O 0 A W N PP O

Kansas v. Nebraska and Colorado - August 26, 2013

86

that up to you. Forty-five minutes? An hour?

MR. GRIGGS: Kansas would ask for an hour
or an hour and a quarter.

ARBITRATOR FEREDAY: |If that"s acceptable,
then we"l1l be back here, spotting you five minutes, at
1:15.

(The luncheon recess was taken.)

ARBITRATOR FEREDAY: Let"s proceed.

Mr. Wilmoth.

MR. WILMOTH: Thank you, Mr. Arbitrator.
At this time, Nebraska would call i1ts third witness,

Dr. Jim Schneider.

With your permission, what we thought we
would do i1s essentially bifurcate his testimony because
he does opine on matters relative to Rock Creek and
Appendix M. He has filed, unlike Kansas, two separate
direct testimony fTilings and separate reports. So I
think it would make a cleaner record, iIf 1It"s acceptable
to you, to deal with Rock Creek, have cross and redirect
on those issues; and then, while Dr. Schneider is on the
stand, proceed to Appendix M. 1 think that makes for a
cleaner record.

ARBITRATOR FEREDAY: That makes sense to
me. Is that fine with counsel?

MR. GRIGGS: We"re fine with that.
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ARBITRATOR FEREDAY: We will proceed that

way -

JAMES C. SCHNEIDER,
having been first duly sworn to state the whole
truth, testified as follows:

DIRECT EXAMINATION
BY MR. WILMOTH:

Q. Good afternoon, Dr. Schneider.

A. Good afternoon.

Q- I"m going to hand you what®"s been marked
as Exhibit N20020. Dr. Schneider, could you please
identify that for me.

A. This 1s my prefiled direct testimony
regarding the Nebraska®s Rock Creek augmentation plan.

Q. Thank you, Doctor. And do you affirm that

testimony here today?

A. Yes, I do.

Q. Thank you. 1°d also like to hand you
what"s been marked N20021. Could you identify that
document, Doctor?

A. Yes. This i1s Nebraska®s Rock Creek
augmentation plan as submitted to the RRCA on
February 8th, 2013.

Q. I"d like to hand you what"s been marked

N20022 and ask you to identify that document.
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A. This 1s an expert report | prepared
responding to the expert reports that were submitted by

Kansas i1n this proceeding.

Q. With regard to Rock Creek?
A. With regard to Rock Creek, yes.
Q- Thank you.

Do the three documents | provided you,
Dr. Schneider, do those constitute your direct testimony
in this matter insofar as i1t relates to Rock Creek?
A. Yes, they do.
Q- Thank you very much.
And you affirm that testimony today?
A. Yes, | do.
MR. WILMOTH: 1 have nothing further. We
tender the witness for cross.
ARBITRATOR FEREDAY: Mr. Grunewald.
MR. GRIGGS: Actually, Your Honor, 1711 be
doing the cross of Dr. Schneider. Thank you.
CROSS-EXAMINATION
BY MR. GRIGGS:

Q. Good afternoon, Doctor.
A. Good afternoon.
Q. Who were the principal negotiators for the

final settlement stipulation for Nebraska?

A. Well, as | understand, that involved the
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leadership at the Department of Natural Resources at
that time, as well as representatives of the Attorney
General"s Office.

Q.- Do you know theilr names?

A. I know some of the people. 1 don"t know
ifT I can give you an exhaustive list of everyone
involved.

Roger Patterson was then the director, as
I understand i1t, and then Ann Bleed was the deputy
director. David Cookson was, I think, the lead with
regard to the Attorney General®"s Office. There were
other consultants, some others involved.

Q. And does Nebraska retain either

Mr. Patterson or Dr. Bleed as consultants in this

arbitration?
A. No, we have not.
Q. And you have not had any discussions with

either Mr. Patterson or Dr. Bleed concerning their

understanding of the Section 111 of the FSS; isn"t that
correct?
A. Well, certainly not with Roger Patterson.

He was not with the Department when 1 joined the
Department in 2007. 1°d have to -- 1 guess 1°d have to
think back and also review the entirety of Section 111

of the FSS to be able to fully answer with regard to

Calderwood-Mackelprang, Inc. 303.477.3500

ff796493-8eb8-4a04-8d18-263104614651

NCORPE
J101
89 of 201



© 0 N o o »~ w N P

N N N N NN P B P B PR P P P PR
a ~ W N P O © ®©® N O 0 A W N PP O

Kansas v. Nebraska and Colorado - August 26, 2013

90
Ann Bleed.

Q.- Have you discussed with Dr. Bleed the
origins of the moratorium that is the first part of
Section 111 of the FSS?

A. I suspect there were some discussions iIn
that regard. 1 was hired by the Department in November

of 2006, and worked with her on these issues for about
15 months before she left In the spring of 2008.

Q. Did Dr. Bleed have any contribution to
your work on the Rock Creek augmentation plan?

A. No.

Q- So the Rock Creek augmentation plan is
principally the result of your own interpretation of the
FSS regarding augmentation?

A. Well, 1t"s the result of myself reading
it, as well as others on the Nebraska team, such as the
director of the department and other staff. Certainly

there was discussions amongst many people as that was

developed; but, In my view, it was -- the plain read was
sufficient.
Q. So the augmentation plan i1s based on your

plain reading of the FSS and i1ts requirements?
A. Yes.
Q. Why did Nebraska agree to the moratorium

on new wells?
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A. Well, presumably, i1t was part of the
larger agreement. 1 mean, as | understand i1t, they
discussed a number of things. This iIs based on many
years of reviewing the FSS and understanding the various
components. And it has, as | just stated, various
components that, you know -- so, presumably, that along
with the other components of the FSS were acceptable to
the State of Nebraska.

Q. But by your use of the word "presumably,"™
you don"t actually know why Nebraska agreed to the
moratorium; you are just making some sort of inference
based on your reading?

MR. WILMOTH: 1 don®"t mean to necessarily
object to the line of questioning yet, but to the extent
counsel i1s asking what Nebraska®s motivations were in
terms of a quid pro quo or the terms of the FSS, as
counsel knows, that subject matter is subject to a
confidentiality agreement, which would require the
closure of this record.

I think the specific questions about why
did you do this are clearly covered under this
confidentiality agreement, not to mention the fact that
Dr. Schneider testified that he wasn"t there.

ARBITRATOR FEREDAY: Well, Counsel, 1

haven®t been presented with a confidentiality agreement,
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at least not to my knowledge. 1t may be here somewhere
in these exhibits. And I will allow this line of
questioning to go forward. However, | do note that the

ability of this witness to testify as to the motivations
of the State for whom he works now as to events that
happened a while back, I think, i1s self-limited. So
with that observation, please continue.
MR. GRIGGS: Thank you.

Q. (By Mr. Griggs) What is your understanding
of the purpose of the moratorium?

A. Generally speaking, 1t"s to put into place
a moratorium on well development.

Q. In which state?

A. Well, 1 believe it applies to all three
states In some manner.

Q. Upon what do you base your understanding
of the purpose of the moratorium?

A. I guess my understanding Is based on
reading i1t.

Q.- The Rock Creek augmentation plan is fully
operational, correct?

A. That"s correct, yes.

Q. IT I could turn to Nebraska 20022. 1™m
going to walk you through parts of that report for the

next set of questioning.
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At the bottom of page 2 and the top of
page 3, you speak of the imported water supply credit
that Nebraska receives. You see that?

A. Yes.

Q- Approximately how much water iIs brought
into the Republican River Basin from the Platte?

A. Well, the activity that provides for the
imported water supply credit, sometimes known as mound
recharge, or the leakage of water diverted from the
Platte to areas south of the Platte, in canals, and then
applied to fields for irrigation, produces approximately
halft a million acre-feet of recharge in that area per
year. Sometimes more; sometimes less.

The benefit with regard to the Republican
River Basin that®s realized by that is the slow
percolation of some of that water southward to the
Republican River Basin. That"s a relatively small
portion of that total amount of water; usually amounts
to somewhere between 10 and 20,000 acre-feet per year.

Q. How is the imported water supply credit
determined under the accounting procedures?

A. By using the RRCA groundwater model.

Q. And what model runs are used to determine
this 1mported water supply credit?

A. There®s a model run that has basically the
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historic condition, which would include that recharge
that 1 just referred to. That"s one model run. And
then another model run is conducted where that activity
is turned off in the model, and then the two model runs
are compared.

Q- Thank you.

Later on on page 3 -- turn to the last
paragraph. You see the topic sentence "All three states
have removed significant quantities of water”™? Do you
see that language?

A. Yes, 1 do.

Q. The second sentence reads: '"However, the
Compact does not control any State"s use of their
aquifer except to the limited extent that the

groundwater pumping results in depletions to

streamflow.”™ Do you see that?
A. Yes, I do.
Q.- Approximately what are Nebraska®s

groundwater depletions to the Republican River annually?
A. It"s approximately 200,000 acre-feet per
year, 1T you"re referring to groundwater pumping.
Q. Yes, thank you. That"s my next question.
What are Nebraska®s approximate surface
water depletions?

A. They vary from year to year based on
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available supplies. Off the top of my head, 1°d say
they“"re between 50 and 100,000 acre-feet per year. That
would include evaporation from reservoirs.

Q.- Approximately what is Nebraska®s level of
CBCU?

A. Well, 1t would be a combination of those
two that 1 just described.

Q. And what 1s Nebraska®s approximate

allocation?

A. Well, that varies considerably from year
to year.

Q. Based on 2012, 2011.

A. I"m sorry, I™m just trying to remember
that specific number. 1 know, in 2012, we underused our

allocation by about 20,000 acre-feet. So it would have
been 20,000 acre-feet more than our use, less any
imported water supply credit.

Q. Turning to page 4 of your responsive
report, Section 1.3, do you see the last paragraph in

that section that®s indented? 1t begins with "In the

Republican River Basin.”™ Do you see that paragraph?
A. Yes, I do.
Q. Starting with the fourth line of that

paragraph, it reads: Any augmentation credits that are

assigned under an augmentation plan must simply be
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computed in a consistent manner. To do otherwise would
produce a complete mismatch between the computations
that determine the requirement for augmentation water
and the actual amount of augmentation water being
provided.™

So 1t is your opinion, Dr. Schneider, that

what you describe here is iIn fact a complete mismatch?

A. You mean to do otherwise?
Q. Correct.
A. Right. 1™"m simply trying to comment on

the fact that we have certain activities that are
occurring as a result of this augmentation project. One
of them i1s pumping of groundwater wells. So that
groundwater pumping would need to go into the
groundwater model iIn order to determine its impact. We
have streamflow that"s generated by the delivery of
water to the stream. And that should be computed or
treated, | suppose, In the same manner as other
streamflows are treated In the accounting procedures.
And 1T we did something different than that, then they
just don"t mesh up.
Q- Thank you.

What i1s your understanding of Kansas®s

requirement for accounting for augmentation purposes?

A. Well, I may have a hard time zeroing In on
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that for you. It has changed over time. 1 can tell you
what 1 think 1t is right now. And 1 think 1t has
something to do with using the model to account for
transit losses of the streamflow.

Q. And you believe that Kansas®s position has
changed in the past? Is that why you couched your
answer the way you did?

A. Yeah, 1"ve heard other positions.

Q. Such as what positions have you also heard
from Kansas?

A. Well, I recently commented on this iIn a
filing under the upcoming arbitration for the CCP, and
they did have a very different way of treating, or at
least the way they wanted to treat the water that they
were talking about then within the model. So that was
one different way.

MR. STEINBRECHER: 1 don"t have an
objection at this point.

Q. (By Mr. Griggs) Dr. Schneider, doesn"t
Kansas propose to determine the credit for augmentation
as the difference between two runs of the model within
that augmentation?

A. That"s my understanding of their proposal
here 1n this case.

Q. Now, isn"t that the same way that the

Calderwood-Mackelprang, Inc. 303.477.3500

ff796493-8eb8-4a04-8d18-263104614651

NCORPE
J101
97 of 201



© 0 N o o »~ w N P

N N N N NN P B P B PR P P P PR
a ~ W N P O © ®©® N O 0 A W N PP O

Kansas v. Nebraska and Colorado - August 26, 2013
98

groundwater model i1s used to perform calculations for
CBCU of imported water supply?

A. I"m not sure what you mean by "CBCU of
imported water supply.”™ That"s actually the issue that
we are dealing with In front of the Supreme Court, where
the model was incorrectly including consumption of
imported water supply in the model run. 1Is that what
you"re getting at?

Q. Thank you. Let me ask a simpler question.

This method of determining the credit as
between two runs of the model, isn"t that how the
imported water supply is determined?

A. Well, 1t"s not because, for the imported
water supply credit, the water actually flows through
the aquifer to the streams iIn the Republican River
Basin. We are not taking this water and pumping i1t from
one location and letting i1t recharge back -- Into the
aquifer in another location and needing to track It as
it percolates into the streams of the Republican River
Basin. So it"s actually quite different, in my view.

Q. So 1t"s a different phenomenon
hydrologically, but my question was whether, from a
calculation standpoint, the Kansas approach to using the
model is consistent with the RRCA approach for computing

the imported water supply?
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A. Well, 1 don"t believe 1t is consistent. 1
think you can say that you happen to do the same thing,
but 1 don"t believe i1t"s consistent.

Q.- And why i1s that?

A. It"s as | just described.

Q. The same section, Section 1.3, in the same
paragraph, you claim that Kansas wants to create an
entirely new accounting procedure. Do you see that?

A. Yes.

Q. And the section that I"m going to ask you

about, i1t includes the rest of that paragraph.
Isn"t 1t true that the FSS does not
prohibit the use of the model to calculate depletion?

A. Well, the model is used to calculate
groundwater CBCU.

Q. Doesn"t that calculate depletions?

A. Those are depletions, yes. They could
also be called depletions.

Q.- Okay .

A. That"s something different than the
transit losses, which this i1s trying to get at here iIn
this section, as | understand 1t.

Q. This section of your report?

A. Right, and the issue that Kansas is

raising regarding transit losses.

Calderwood-Mackelprang, Inc. 303.477.3500

ff796493-8eb8-4a04-8d18-263104614651

NCORPE
J101
99 of 201



© 0 N o o »~ w N P

N N N N NN P B P B PR P P P PR
a ~ W N P O © ®©® N O 0 A W N PP O

Kansas v. Nebraska and Colorado - August 26, 2013
100

Q. Also, the FSS doesn®t prohibit the use of
the model to calculate credits, does i1t?

A. The model is used to calculate the
imported water supply credit. So implicitly i1t says it
should be used for at least one credit.

Q. The Nebraska method doesn"t use the model
to calculate the credit, right?

A. The Nebraska method utilizes the model to
the extent that the model is necessary to determine the
net effect of operating the project. The FSS requires
an augmentation plan to -- or credit to be calculated by
using the accounting procedures and the groundwater
model. And the groundwater model is used to the extent
that 1t 1s needed to assess the iImpact of the
groundwater pumping. And that result is fed into the
accounting procedures. And then the rest of the
information that"s needed to account for the credit is
also fed into the accounting procedures.

Q. IT the FSS doesn"t prohibit the use of the
model to calculate depletions or credits, how is the
Kansas approach prohibited by the FSS?

A. Well, 1t"s iInconsistent with the
accounting procedures and the way that the accounting is
done in the FSS, as i1t"s currently put together. And

what | mean by that is they®"re trying to compute transit
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losses of certain waters that are entering -- primarily
the transit losses within the main stem of the
Republican River Basin.

And that"s -- having subbasin flows come
into the main stem of the Republican River Basin is
something that"s routinely accounted for within the
accounting procedures, and never iIs there any
computation of transit losses of that water. It"s just
aggregated as an inflow. 1 outline this In my report.
It"s simply the way the accounting procedures are done.
They add all those subbasin flows up and then subtract
that quantity from Hardy. So the assumption is that
there are no transit losses.

Q. So your answer to my previous question was
based on consistency. You believe 1t"s iInconsistent,

the Kansas approach is inconsistent?

A. I"m just trying to remember your previous
question. 1 just want to be sure.
Q.- I asked you i1f the model -- i1f the FSS

allows the use of the model to calculate depletions and
credits, how is the Kansas approach to calculating
augmentation prohibited by the FSS? And your answer was
based on consistency and lack thereof.

So I just want to know where iIn the FSS is

there a prohibition against the Kansas proposal other
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than your opinion about consistency.
A. wWell, 1 think that certainly implicit, i1f

not explicit, in both the FSS and the compact is the
charge to properly account for the waters of the basin
and the activities of man. So that applying one process
to certain waters and another totally different process
to other waters, without really being able to
distinguish between the two -- because once the water
flows into the main stem, it just joins up with the rest
of the water, and we don"t track the individual
molecules going down the stream.

So 1 think that would be prohibited iIn
that 1t would be applying a very different standard to
certain molecules that we aren®"t even tracking
separately and don"t really know which ones those are.

Q. On pages 5 and 6 of your responsive
report, you criticize Mr. Book®"s analysis of the limited
data upon which he based his conclusions, right?

A. Are you looking at some place iIn
particular?

Q. No, I*m not. It"s just generally your

critique of Mr. Book"s analysis, largely, is based on

the limited data he uses. [Is that a fair summary of
your -- one of your critiques of Mr. Book?
A. Yeah. 1 mean, it certainly is not limited
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to that. 1 note that he i1gnored -- as it says, he
ignored several key points, and then I go on to discuss
those.

Q.- Right. Okay. |Is the absence of
conclusive data on transit loss, does that prove that
there are no transit losses?

A. Well, 1 think -- here you"re getting into
something that"s pretty fundamental to the scientific
method. 1t"s pretty hard to prove the negative, but
you"re always trying to draw a body of evidence that
proves a hypothesis that you may have, that trends and
losses don"t exist. You can have a lot of evidence that
shows that that hypothesis is true. At some point, you
may find evidence that would negate that, but 1 think
the point iIs that the evidence that exists certainly
would support the hypothesis that losses are de minimis.

Q. In the third paragraph on page 6, you
state: "More fundamentally, It Is not consistent with

the RRCA Accounting Procedures to account for transit

losses.” Do you see that?
A. I do.
Q. In making this statement, you“re speaking

about the surface water accounting, correct?
A. Yes.

Q. Now, you would agree that there are losses
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in the system?

A. I would agree that there i1s certainly data
that can be evaluated that suggests that transit losses
do occur in the main stem of the Republican River. [I"ve
seen that phenomenon in many different years.

Q. And based on your answer, your reliance on
that data, you would opine that there are losses iIn the
system?

A. Again, 1 was trying to be specific to the
Republican River main stem. | haven®t looked more
specifically at other subbasins for losses within those
streams, but, certainly, we can look at the gauge data
from the subbasins and the gauge data for downstream
main stem gauges and at least see indications that
transit losses may be occurring at some times of the
year, during many times in the past.

Q.- I appreciate the corrections to the
Republican. 1 didn"t mean to be vague by "the system."
Appreciate that.

What"s the effect of these losses iIn the
basin?

A. Well, as I lay out in my report on pages 7
and 8, 1T we were actually quantifying these losses,
then we would need to make an adjustment to the main

stem accounting procedures for the virgin water supply

Calderwood-Mackelprang, Inc. 303.477.3500

ff796493-8eb8-4a04-8d18-263104614651

NCORPE
J101
104 of 201



© 0 N o o »~ w N P

N N N N NN P B P B PR P P P PR
a ~ W N P O © ®©® N O 0 A W N PP O

Kansas v. Nebraska and Colorado - August 26, 2013
105

in the main stem, so that we aren"t subtracting that
total amount of flow into the main stem from these
subbasin gauges.

In other words, we would correct the
assumption that all of that water was either getting
down to the outlet of the main stem or being consumed
along the way. And the effect of that, if we did
quantify those transit losses, would be to reduce the
amount of the subbasin gauge flow that we would be
subtracting from the Hardy gauge. Mathematically, that
would produce a larger virgin water supply for the main
stem and a larger allocation of that virgin water
supply. Because it"s a larger number, splitting i1t up
gives us larger allocations to the two states that
receive an allocation on the main stem, Kansas and
Nebraska.

Q. Let me try to bring you back to the
question.

Isn"t 1t true that the effect of these

losses 1s to reduce the computed water supply?

A. I think that"s another way of saying what
I just said. |If there®"s a loss that is actually
occurring, and we aren"t -- and It hasn"t been

incorporated into these computations that we do iIn the

accounting procedures, then we are artificially
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deflating the virgin water supply in the main stem by
subtracting that total amount instead of some amount
minus any losses that occur along the way.

Q. And that"s your opinion about what"s wrong
with the accounting procedures?

A. Well, 1 haven"t stated specifically that

there needs to be a change to the accounting procedures
to address transit losses. 1t"s a fairly complex issue
because of all the dynamics of the system between the
subbasin gauges and the outlet. In particular, there is
consumption that occurs. So 1t"s something that would
take a good bit of study to unravel and to deal with iIn
terms of what losses are occurr