NCORPE
K110
1of3

STtATE OF NEBRASKA

Dave Heineman DEPARTMENT OF NATURAL RESOURCES

Governor Brian P. Dunnigan, P.E.
Director

Sy

S,

=

-

August 23, 2013 IN REPLY TO:

David Barfield, P.E.

Kansas Commissioner, RRCA
Kansas State Engineer
Division of Water Resources
109 SW 9th Street, 2nd Floor
Topeka, KS 66612-1283

RE:  RRCA Annual Meeting Agenda Items
Dear Mr. Barfield:

This letter is a response to your e-mails requesting feedback on the meeting agenda for the
2013 annual meeting in September, a follow-up to my letter to you dated May 24, 2013, to
which I have received no response, and a follow-up to my letter to Aaron Thompson dated
August 23, 2013, which in part related to the administration of Harlan County Lake in 2013.
In short, the following issues need to be addressed at or before the upcoming annual meeting:

1. Response from Kansas regarding my letter of May 24, 2013, which was
requested on or before September 1, 2013;

2. Kansas’ position regarding the assignment of evaporation that has been
charged to the Compact water in Harlan County Lake for the Compact
accounting for 2013; and

3. Kansas’ monitoring of non-federal reservoir construction in the Republican
River Basin in light of recent statutory changes in Kansas.

I wrote you on May 24, 2013, to inform you that Kansas is in breach of its duty to administer
the Compact under Article IX. Examples of this breach cited in that letter included:
1) neglecting to devote sufficient resources to the tasks required for Compact administration;
2) arbitrarily rejecting the efforts of the other States to comply with the Compact; and
3) unnecessarily burdening Nebraska’s water users by frustrating Nebraska’s Compact
compliance efforts.
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Since sending that letter, we have uncovered additional issues related to numbers 1 and 2
through the discovery process of the ongoing arbitrations. Of significant note, it appears that
you did not involve your technical experts in the review of numerous proposals from
Nebraska and Colorado until after you rejected those proposals and the States moved those
issues into the dispute resolution process. Nebraska will be supplying approximately 10,000
acre-feet of water in excess of its Compact obligations as a result of those rejections. This will
cause Nebraska significant economic harm for which Nebraska will seek recompense. If dry
conditions persist and Nebraska must take additional action in 2014, this harm will be
compounded.

In my May 24, 2013, letter I requested that you submit to the RRCA a plan designed to ensure
that Kansas complies with Article IX in the future. I would renew that request at this time and
I 'would like you to add a discussion of your plans to ensure Kansas’ compliance with Article
IX of the Compact to the agenda for the annual meeting.

With regard to evaporation from Harlan County Lake for the 2013 accounting, the Bureau of
Reclamation has been tracking Compact water separately from project water to facilitate the
availability of the Compact water for Kansas® water users. The procedure agreed to with the
Bureau was to assign evaporation to the two accounts proportionately based on the previous
end of month content. As of the end of July, the total net evaporation has been 13,041 acre-
feet, with the Compact water being charged 3,482 acre-feet. Based on the July end of month
content, the August evaporation will be split roughly 50/50 between the two accounts. The
Compact water will continue to take on an ever increasing share of the evaporation while it is
retained in Harlan County Lake. Nebraska’s position is that the RRCA Accounting
Procedures must be modified such that Kansas will assume full responsibility for the
evaporation charge to the Compact water as this water was held in Harlan County Lake for
the benefit of Kansas’ water users. If Kansas will not agree, we may be unable to make
similar accommodations in the future.

It now appears that little if any of this Compact water will actually be used, but that Nebraska
must nevertheless release this water after the irrigation season in order to ensure compliance
for 2013. Nebraska would plan to initiate these releases as soon as possible to avoid additional
evaporation. However, I have recently been contacted by the Bureau with the request to hold
off on any post-irrigation season releases until after certain repairs to the Courtland Canal and
Lovewell Reservoir can be completed. Therefore, I now request that you respond by
September 1, 2013, as to your willingness to make the appropriate modifications to the
accounting procedures so that Kansas will assume full responsibility for the evaporation
assessed to the Compact water in 2013. The specific semantic details can be left for
discussion at the annual meeting, but unless I receive a pledge from you that Kansas will
assume the charge for all evaporation from the Compact water account in 2013, we will be
forced to begin the release of this water in early September. In either event, | ask that this
issue also be placed on the agenda for the annual meeting.
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Finally, during State updates at the Big Blue River Compact Annual Meeting in May,
I understood that Kansas has made significant statutory changes to its permitting requirements
for new reservoirs. I would like you to provide the RRCA with some explanation regarding
your plans to ensure that new non-federal reservoirs in the Republican River Basin are
accounted for in light of this change.

Sincerely,
Brian P. Dunnigan, P.E.
Director

v o Dick Wolfe, P.E., RRCA Commissioner, Colorado State Engineer
Aaron Thompson, Bureau of Reclamation
Kenneth Nelson, Kansas Bostwick Irrigation District No. 2





