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PROCEEDINGS

.SPECIAL MASTER MC'KUSICK: Good -aftérnoo_n,'

everybody. For the record, this is a hearing in
U.S. Supreme Court Docket Number 126 original,

Kansas against Nebraska and Colorado. It's an

informational hearing on the motion filed by.the ST

three stﬁtes, with the support of the United States
as amicus curiae, seeking approval by the Court of .
the final settlement stipulation entered into by .the
States on the date of December 5, 2002. My job now
is to prepare a répbrt for filing with the Sui:reme
Court. This heéring is to help me in that job.
Before going further, | want to say, this
first Monday of January 2003 is a very speciai day
for all of you and for me. Just exactly three years
ago, on the first Monday- of January 2000, we rﬁet for
the first time in the Kansas City United States
Courthouse for oral argufnent on the groundwater
motion to dismiss and for our firsf case conference.
Today représ_ents the result of this

splendid effort by all of you in bringing this

. Republican River case to what, by comparison to the

other western river cases in the Supreme Court, is a
remarkably speedy conclusion. I congratulate all of

you,
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Today is also just about a year and a half
after we all went on that - Went' toge’ther on that

most -he'pfl-.lll aerial and ground tour of the

- Republican River basin in July 2001. Those three

days of education by all of you is proving

particularly --.proving particularly.valuable-as:l- . -

‘go about the job of producing a report to the

Supreme Court. And | s'uspect the fact that all of
you traveled together the fength of the basin those
three days was not unhelpful in your achieving the
final s'ettlement stipulat'ion that is now before me.
So this is .a very special day, | sdggest.

Let's get down to work. First, let's take
Appéarances. Steven Scott, my invaluable case
management assistant is with.me. Court reporter is

Amanda Maze. First, the States, could we have

‘appearances from Kansas. And it would be helpful to

me as you introduce the people from Kansas, if each

_would. stand so | could put a name to a face.

MR. DRAPER.: Your Honor, I am John Draper,
counsel of record for Kansas. And I have with me
the following people: Mr. Lee Rolfs, who is the
legal advisor to Mr. Pope, the chief engineer of
Kansas. Next to him is Mr. Pope, chief engineer and

director of the__.Department of Water Resources in

MACKERETH LOMBRITTO & ASSOCIATES, INC.  720.855.0488
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Kansas.

‘Just behind me we have Mr. David _Barfield;
who is on Mr. Pope's staff as an engineer. -Né_xf_; to .
him is Mr. Dale Book, who is ﬁrésident .of the
Groundwater Engineers, one of our lead consultants
in this case. With Mr. Book are:members-of his.. .-
office, Ms. Mary Kay Bren.gosz, Ms. Melissa Geis, and
Mr. Jon Mayberry. |

Thank you, Your Honor.

SPECIAL MASTER MCKUSICK: Thank you,
Mr. Draper. For the State of Nebraska?

"MR. COOKSON: Special Master McKusick,
David Cookson. | have joining me at the table the
director of the Department of Naturai Resources,
Roger Patterson; co-counsel, Mr. Bart McLeay from
Kutak Rock; Don Blankenau, co-coﬁnsel from .animore )
Craig; Ann Bleed, deputy director of the Department

of Natural Resources; Chad Kudym from the HGR

- Engineering, one of our outside consultants who was

kind enough to bring us our blowups of the maps
today; and Tom Riley from the Flat Water Group, -als.o

another one of our outside consultants. And | think

~ that's even.-ybo'dy.from Nebraska.

Oh, and also I'd like to -- | guess |

volunteered to do this. 1 would also like to

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
www.mackerethlombritto.com - depo@mackerethlombritto.conirgg3013
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introduce our mediators, although .l'n;i .do_ing th_i§ on

behalf of all three States and the U.S., Mike Harty

aﬁd Chris Moore from CDR and_Associafes." |
SPECIAL MASTER MCKUSICK: _Thank you very

mﬁch. And for the State of Colorado?

-MS. ANGEL: ‘Thank you, Your-Honor. -#'m = ...

- Carol Angel, counsel of record for the State of

Colorado. With me are Hal Simpson, the Colorado

state engineer, and Assistant Attorney General Pete

Ampé.- And we also have First Assistant Attorney
General Wendy Weiss; Assistant Attorney General _Chéd
Wallace; and Assistant Attorney General Alexander
Davis; and one of our legal assistants, Mr. David
Canaday.

Then we have chief deputy state engineer
Ken Knox, and Megan Sullivan of his staff.. I'm |
sorry. Our introductions will go on for a while. -

A number of our technical consultants, -
Mr. Willen Schreuder who worked on the computer
model. And then from the firm of Heiton and -
Williamson, Mr. William Helton, Mr. Tom Wflson,
Mr. Jim Slattery, who also worked o.n the model
extensively, Mr. Randy Hendricks. And then we have

our document -- the technical consultants, Mr. Clark

‘Haiti and Mr. David Klatosky. And | believe that's

MACKERETH LOMBRITTO & ASSOCIATES, INC.  720.855.0488
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évery_body.

Thank you, Your Honor.

SPECIAL MASTER 'MCK_'U_SICK: Thank you very -

much. And now, the amicus curiae of the United

States?

MS. HIMMELHOCH: Thank you,Your Honor.: . ..

This is Sarah Himmelhoch on behalf of the United
States. And | have with me Mr. Jeffrey Minear, who

is the assistant solicitor. In the gallery is

- Mr. James DuBois, my co-counsel. And then from the
Bureau of Reclamation, we have Mr. Ore, Mr. Dennis -

“Allacher, Mr. Gordon Aycock, Mr. Marv Swanda. And

the Department of the Interior solicitors office, we
have John Chaffin. | don't -- oh, | need hew '
glasses. ‘We also have another of my co-counsel,:|
apologize, Mr. Michael Ghelata. Did | miss anyone
else? And Mr. Walsh. is here in spirit, t.h'ough n.'ot -

in body, Your Honor.

.SPECIAL MASTER MCKUSICK: I think perhaps,.

Ms. Himmelhoch, you don't need to hide behind that
rﬁap. The map perha.ps could be moved down here
farther.

MS. HIMMELHOCH: Okay.

SPECIAL MASTER MCKUSICK: | could see it

perfectly rwe_ll.

'MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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Havé_l Missed anybody?

Well, let's get iﬁto busi'.ness. Again,
this is.al.l informational he‘ari'ng. ‘We Will not swear
_witnessés nor will we have presentation of evidence

in Q an.d A form. We will follow the presentation

outline that was attached to the joint statement...

filed by the States with me last Thursday. That
goes through, and we’ll plan to go throu'gh,'the
final settlement stipulati'on section by section,

1 will try to direct my questions to the

'~ appropriate section and to the appropriate

presenter. But let's not let formality stand in the
W_ay of your deéiding who can best respond.

| do ask that when a person spéak, that
each time identify themselves. It's important for
the court reporter.

I'm going to urge that also, particularly,

that the United States, as amicus curiae, should not

be bashful about speaking up when you have

contributions to make,

Again, I, of course, leave it entirely up
to you to.pick the person or persons to _a'n_swer my
ques'tion.s or to rhake presentations. And also, if |
you want at any time to cbnfer before re’sponding,' ‘

just let me know.

" 80of166 . |
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At the conclusion of the presentation, as -

- we walk down through the outline that the States

presented, | plan to call upon counsel for each of

the States and the amicus, United States, to make a:

wind-ilp statement on why the Supreme Court should

- approve the final:settlement stipulation. ... .

I do want to say also that | do plan to
s_ubmit._t-o the States and to the amicus, a draft of
my report'for your comments. Before we adjourn’
today, we'll work.out a schedule for getting your
comments on the draft.

I also plan, probably fn an hour an.d a

~ half or so, to call a recess, which might be a

convenient time'.if some questions come up .where you
want to put your heads together, that'll give you
that opportunity.

Are the'fe any questions or suggestions as
to how we proceed this afternoon? Any' at all?

Well, let's gef under way, then. The
presentation outline fhat was attachéd to the -
States' statement goes down through the -- goes down
thi'ough the final settlement §tipulation by
sections. And the Sections 1 and Il on the outline
said to be self-explanatory, but the state engineers

or counsel can answer any questions as needed. So

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
- www.mackerethlombritto.com - depo@mackerethlombritto.conygg3o17
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let me kick off with a question a quest'i.on or two.

First of all, the Sect:on l is on general
and Sectlon Il is on definitions. | do not find in

the definitions any definition for "year" or "water

‘year.” And | do see on Page 6 a definition of
"annuai,'_' as defined in.the. RRCA accounting-. . .2 o

procedures. Is the assumption that "year” means a

calendar year and that "water year” means -- has a
generally accepted meaning that doesn’t have to be
defined? That's my questi‘on. |

MS. ANGEL: Well, Your Honor, we could ask
one of the engineers. Bht | believe we meant fo use
annual to refer to anything that was yearly. And
then we nﬁeant to leave the definition --

SPE.C!AL MASTER MCKUSICK: ‘I can't hear you
very well. There is a mic there. | hate to ask you .
to get up every time and come up to that --

MS. ANGEL: I'll try and speak up.

SPECIAL MASTER MCKUSICK: That's better.

MS. ANGEL: We meant the "annual”

definition to answer all the questions about what we

"meant. And | believe throughbut the document, we

attempted to use "annual” or "annually” when we were
referring to some kind of yearly period.

SPECIAL MASTER MCKUSICK: And a "water

MACKERETH I.'O.MBRITTO.-& ASSOCIATES, INC. 720.855.0488
www.macke_rethlombritto.com.- depo@matkerethlombritto.'com :
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year" corresponds to a calendar year?-

MS. ANGEL: That's the current definition

in the accounting proce_dures.'.lt was specifically |

referred to the accounting procedure in case the -

- engineers later decided unanimously that a different

- water year would be more efficient. ...

And I'm sorry, I'm Carol Angel.
SPECIAL MASTER MCKUSICK: Well, fine. -
Thank you very much. .

A very small point in the definitions of

federal reservoirs. Why isn't the Milford Reservoir

in Kansa§ a federal reservoir or.a -- is it not
included for this pﬁrpose it isn't so treated? | -
notice that the Lovewell R.eservoir is, which is in-
Kansas. _

MS. HIMMELHOCH: Your Honor, | believe -- |
this is Sara Himmelhoch on behalf of the United
Stai:es. It was felt that that was outside of the
area of concern for purposes of the settlement. And
since none of the activities involved in the -
seti.:l_e.ment affected that reservoir directlf, we
opted not to include it in there. 7 _

SPECIAL MASTER MCKU.SICK: The 'definitidn '
of federal reservoirs was used, it didn't make any

differenc_e if Milford was excluded?

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
www.mackerethlombritto.com - depo@mackere_thlombritto.con:n_ 003019
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MS. HIMMELHOCH: Correct, Your Honor.

- SPECIAL MASTER MCKUSICK: 1 don’t have any

other questions on Se_étions Iand 1. And why don't
we move directly to Section Ill,.which-relat'es_to

existing dé\felopment. And Mr. Patterson?

MR. PATTERSON: “Special-Master McKusick, .. .. -

good afternoon. Thank you. My name is Roger
Patterson. | am the director of the Nebraska
Department of Nathral Resources. And | will provide

the overview of Section lll in the settlement

- stipulation, which we have titled, Existing

De\}elopment.

The States, after analyzing all of the
available watér data, came to the mutual conclusion
that the water supplies of the Republican River
bésin were for the most part fully developed. As a
result, the States have agreed that a moratorium be
placed on the construction of new wells upstream of
Guide Rock, Nebraska.

Ruies and regu.iations previously adopted
by Colorado and Kansas in the Republicanbasin above
Guide Rock have created a de facto moratorium. As a
résult, only very limited well cons'tructio_n-ha's:-
occurred in these areas in the last sevéral years.

In Nebraska, the moratorium applies to all

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
_ www.mackerethlombritto.com depo@mackerethlombritto.com
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or_pai't of three Rep_u:b!ican River Natural Resource
Districts. All three affected natui'zil_ resourc_é
districts have now adopted temporary suspension on .

the construction of new wells upstream of Guide

-Rock, Nebraska.'

The Upper Republican-Natural Resource- -

District adoptéd a moratorium in 1997. The Middle

Republican NRD adopted a moratorium in June of 2002,

the past summer. And the Lower Republican NRD

adopted a moratorium in the area upstream of Guide

Rock effective on December 9th of 2002.

SPECIAL MASTER MCKUSICK: Are all of those
upstream from Guide Rock? o

MR. PATTERSON: The Middle Republican and
the Upper Republican are totally situated upstream
of Guide Roc.k. ‘Guide Rock falls within the Lower
Republican NRD. And they have adopted rules to
preclude the construction of new wells in their
district ups.tream of Guide Rock, not in their
district downs.tream of Guide Rock.

SPECIAL MASTER MCKUSICK: Now,. do
understand correctly, though, that the moratorium
applies only above Guide Rock?

MR. PATTE.RSON: That is correct..

' SPECIAL MASTER MCKUSICK: And why cut it

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488 -
www.mackerethlombritto.com . depo@macker_ethlombritto.cmj\mmbm |




- CONFIDENTIAL EXCERPT ATORNEYS' EYES ONLY

WSY/RC
J67 -
14 of 166
14 ' '

N N N N N N = &= e == e e e e o o
U'l‘-hWN—QOWQOW&wN—QOMﬂ@m-&wN

off i:here? o

MR. PATTERSON: The reason for that, which
we will -- which is laid out in Section V of the -
settlement sti_pulation.-- really tries' to those
special concerns and special conditions that we have
developed for the part of the:basin located upstream.-
of Guide Rock, par.t:ic.iIlarly in these dry years. So -
to make the settlement work, we did not need to put

the moratorium in the area downstream of Guide Rock -

to Hardy. But the water use, the consumptive use of

that water, does count towards the g:onsunﬁptive use
thét Nebraska or Kansas would make. . |

. SPECIAL MASTER MCKUSICK: And wefre_ going
to be talking more about Guide Rock --

MR. PATTERSON: We will. |

SPECIAL MASTER MCKUSICK: -- |later, and
you're gding to be handling that?

MR. PATTERSON: 1 will do that. 1 will do

my best. |

The settlement provides that the

| mo.ratqrium.' may be modified in the future by the

Compact A'dministr_ation.if new information would
demonstrated that additional ground water :

development would not cause a State to consume more

- than its respective allocation. The moratorium

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
- www.mackerethlombritto.com = depo@mackerethlombritto.com JT003022
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applies only to the Republican River basin and not
to any other basin or any groundwater supply located.
outside of the R‘epub_li.can River basin. _'

There. are # number of exceptions to the__.
moratorium ﬁrdvided for in the settlement
stipulation. -Certain-areas of the basin are
geherallly excepted for three reasons.

Oné., they are an area where the United
States Geﬁlogical Survey has measu.r_e_d groundwater
levels rising by at least 10 feet frt_im a time prior
to well development. This is due to the build up of
groundwater mound created by water importéd from the
Platte River systems canals. |

Second, the areas excluded are located

. downstfeam stream of Guide Rock, Nebraska, as we

just disi:usséc.l,-or,‘ three, they're located in

.natu_ral res_oufce districts that are generally not |

part of fhe Republican basin. In this case, we have :

a Twin Platte Natural Resource District a_nd' the

Little Blue Natural Resource District. |
Additionally, specific eiceptions af‘e

provided for test holes, d_ewéte-ring Wells with an -

intended use of one year or less, replacement wells,

as long as they do not consume more water fhan

the --

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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SPECIAL MASTER MCKUSICK: Will you explain
to me what a dewatering well is? | _ _' |

MR. PATTERSON: Dewatering well would
geherally be associated with construction, perhaps,
that you're buildiﬁg in'an area that would have a
high water table. You ,m'a'y-need to go-in-and pu't o
some temporary wells in to pump out, b‘ﬁsically dry
up that foundation area.

Small wells that pump'efther 50 gallons
per minute or less, or I5 acre feet per year or less
are excepted; wells for certain emergency purposes
and wells for e*pansion of municipal or industrial
uses; transfers of use frém an existing well are
also allowed, again, as long as the new we" does
not consume more well than the old well consumed.

Such transfers are not allowed if they
would cause an increase in depletion u'pstream of
Trenton Dam, with special consideration | would add
addressed by the Unit.ed Statés‘ and Trenton Dam and
Swanson Lake. o

SPECIAL MASTER MCKUSICK: Clear up for me
what an a(igrhentation' well meaﬁt. Do | understand.
correct!y. that that means when a well can pump more
water than it will deplete from the stream flow? I§

that shorthand?

MACKERETH LOMBRITTO & ASSOCIATES, INC, 720.855.0488
www.mackerethlombritto.com . depo@mackerethlombritto.com
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MR. F.'ATTERS'ON: In general. Hal Simpsbn
is the expert on this, and he is going to explain -

augmentation wells wHen we get him up here. Those

are wells that we did exclude.

| WOuId point out that pfior to any State

‘developing that kind of a plan, it would have to ... ..

come to the Compact Administration, and we would. -

have to review and approve it. But Hal is going to
cover that when he gets into his explanation on
cbmpact accounting. |

We also addressed surface water in that
the settlement recognizes that each of the three
States has previously taken action that essenfially
results in a de facto moratorium on new surface
w‘ater rights or pérmits. The States have agreed
that. they will notify the other State§ and the
United Statés Bureau o.f Reclamation prior to lifting
any surface water .moratt.)rium_ or granting_-any new
surface water rights. The settlémenf stipulation
reco'gnizes the right of each State to grant new .
rights to surface water if under such rights they.

could make use of water within the States' compact

‘allocation.

We did bring blow-ups of the maps that are

in the settiement stipulation that cover the area of

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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the moratorium. But other than if you have
additional questions, | think that is my overview of
what we called Exis_ting Dev-élopment, which, for the
most paft, is t.he moratorium on groundwater_wells'.
'SPECIAL MAST-ER MCKUSICK: Would you
explain the reasons-behind the prov'_ision for -
freezing lwellr development above the Trenton. Dam?

MR. PATTERSON: The United States, during

~ the settlement discussions, raised a concern about

further depletion to inflow to Swanson Lake, which
is the lake behind Trénton Dam. And we recognized
that that was a fair concern. |

| And the way we addressed it here is
essentially to do two things. One, make permanent,
if you will, the mo_rafor’ium on well construction
upstream of .Trento'n bam. And secondly, we put ina

limitation on transfers of existing wells, so you

‘couldn't transfer a well that was depleting the

stream below Trenton and replace that wi.th a welrl
that would now deplete upstream of Trenton. So we
have those two considerations that were .to'address
the concern about inflow to Swa_nsoh Lake; _
SPECIAL MASTER MCKUSICK: A \}ery small

drafting point, there are some places, particularly

on Page |2 where it says, the States will not -
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increase the level of development of wells as of o
July 1, 2002. Obviously that means -- does not

mean, does not increase the rate of development of

‘wells, rather it means will not increase the number

of wells or the capacity of wells. -

: MR..PATTER—SON: That's right. It's not. .. ... -

the fate. _ B _

. SPECIAL MASTER MCKUSICK: That p'ro.vision
about freezing well development above Trenton, the
Trenton Dam, has a provision on Page 12 that r_'eads,
Any of the States may seek to amend this provision
or this stipulatioh by making application to ,thg
Court upon any change in conditions making

appropriate -- making modification of this

 Subsection II1LA.3 necessary or appropriate.

Well, first of all, this does not provid_é,

apparently, for the States, first of all, to -- one

~of the States who wishes to amend the provision of

going to the RRCA under the dispute resolution
mechanism. And then sécon'dly, it provides for.

making application to the Co_ukt, the'S_upreme Court

‘of the United States.

As | -- maybe you want to turn to counsel
to respond to this qlllestio‘n. But the only way a

case can be taken to the original jurisdiction of

MACKERETH LOMBR]TTO & ASSOCIATES, INC. 720.855.0488
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the Supreme Court is by fllmg a motion for leave to |
fl!e a complaint. And is that what is contemplated
here? L |

MR. PATTERSON: Let me give you the
engineering descripi:ion and then maybe Sarah can
respond legally. The United States is not.a part}.(:-;--':'
fo the compaet. And we wanted'to: address their

concern. We made this a high standard, that you |

‘could not simply come to the Compact Administration,

of which fhe'United; States is not a party, and do

away with this protection that we included for their
benefit. That's the reeson, to me, that we did not
leave this subject to the Compact Administration to
make this decision. | |

We do recognize that we could have' a
situation in the future where something changes
substantlally, perhaps a reformulation of the
Swanson Lake Project where Nebraska, Colorado,
Kansas may want to use water in this area through
new development. We would have to, in that case, go

back to Congress. But also that's why we set it up-

to go back to the Court.

MR. COOKSON: David Cookson.

The thinking Was, Your Honor, that as

- Mr. Patterson stated, was to protect the interests

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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of the United States, who _vyoulid not be a party to .

the Compact Administration, and to set a standard
that is so high or onerous, if you will, that it was
not .being done -~ an underfaking done lightly,
understanding that all of the States -- all the
States could.do would be to file their motion-for.
leaﬂve with the Court seeking to change thi§ :
particular provision. |

And as it is with every case, the Court
will tell us whether or not they wish to exercise
their jurisdiction or not. .And so every -- | think
the States recognize that there is not only the
likelihood that we wouldn't do this, but even if we
do agree to do it, the Court m.ay' say they don’t wish
to entertain jurisdi__ctioﬁ at which case we're stuck
where We are. |

But thé ide_ﬁ was, there could be a_procéss
where, for instance, the irriga_fion_ districts that
are served by the Swanson Project would no longer be
in existence and the necessity of having_tﬁat water
or not consuming water above Swanson wouid change to
such an extent that the States would wish to
petition the Court.

SPECIAL MASTER MCKUSICK: There's another

problem is | -- seems to me you don't provide a

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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- legal standard that the Supreme Court can do

anything with. Suppose the SupremeCourt't":akes your |

original'jurisdiction case and refers it to a-
Master. The Master's going to have a hard time

saying what is necessary or appropriate. Itis

~almost a legislative matter. It would seem to:me -

the resolution in that matter might be Congress.
 _MR. COOKSON: And | think the reality is

the Court may take that as the justification -- or -

its reasoning for not accepting jurisdiction.

Howeven.','be'fore we modified something that .had been

approved by the Court, we felt the appropriate first :

step would be to go to the Court.

And it could simply be a question of

_modifyi_ng' whatever the consent judgment that they '

enter in this case to reflect that change. Does

that -- it would almost -- it almost would have to

be by unanimous agreement for it to go forward.
SPECIAL MASTER MCKUSICK: On Page I5

there's a -- again, Subparagraph G thereisa

provision that Nebraska shall not change its

proposed method of calculating historic consumptive

use before providing notice to the RRCA. There's no

- provision-that the RRCA has any part in that, is

there?

MACKERETH LOMBRITTO & ASSOCIATES, INC. -720.855.0488
www.mackerethlombritto.com- depo@macker‘ethlombritto.c_om-

JT003030




CONFIDENTIAL EXCERPT ATORNEYS' EYES ONLY

..iﬂgf 166

WSYIRC
J67

e
w

MR. PATTERSON: No. It's advisory.

-However, we -- we have in the rules and regs for

both Kansas and Colorado, they have established

their methodology for determining consumptive use

‘and making transfers. The transfer of groundwater

has to be done thrbu:gh- our natural resource . . :
districts, whic_h are have not yet promulgated ru-les
to do that.

We have proposed in Appendix F, a
methodology that we would suggest the Nebrask_a-
natural resource districts adopt to make these
transfers. And then we have agreed that if we
change in any way from this, that we would advise
the RRCA so that they cjo'the_ methodology that we |
were going to use. |

' The standard is still there. And that is
the standard can’t be -- the 'standard.i's that the
consumptiVe use of the new well cannot be. higher

than the consumptive use of the replacement well or

‘the use -- where the water's transferred, can't be

higher than the use that was made where it was
previously used.

SPECIAL MASTER MCKUSICK But the RRCA

“doesn't have any part in movmg to a dlfferent

method of computation..

MACKERETH LOMBRITTO & ASSOCIATES, INC. ' 720.855.0488
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MR. PATTERSON: No. That would be
'Nebraska's det.ermination.. But we have agreed.to_
advise the RRCA if we chose to do something -
differe.nt than what's in Appendix F. |

SPECIAL MASTER IV.ICKUSICK:V Another small

point on Page 17-in regard to surface.water .- ..o

limitations in the second sentence each state agrees

to notify each official member of the RRCA of --

- before adopting changes in the current restrictions.

That just simply means that each member of the RRCA

does it?

MR. PATTERSON: I think it does. I think
tﬁat's the only place where we used official member
of the RRCA. It means member for that State.

SPECIAL MASTER MCKUSICK: You could say
notify the RRCA? B

| Also -- that same sentence goes on to say,
And provnde the RRCA an opportumty for discussion.
And, again, this is not a SItuatlon where the RRCA
is expected to take action. It's a discussmn, |
take it? | _

MR. PATTERSON: Special Master, that's
correct. It's really a heads up and a courtesy to
the other members so that if they have concerns,

there's an oppbrtunity to express the concern, have

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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the .s.taterproposing to make a change hear that, and

decide whether they -- at their_deéision is c_orr.ect, :

will go ahead-afi_:-er _cor_isid_ering those concerns. So

it is advisory.

SPECIAL MASTER MCKUSICK: In other words,

three cooperating statesr?_' o
MR. PATTERSON: That's correct.
MR. COOKSON: Your Honor, | might add that

the 60-day provision allows that under our state -

law, if either of the other States or the Bureau of

Reclamation had an objection, that would give them
time within our statutory period to make that

objection known before the rule or the water right

- was granted,

SPECIAL MASTER MCKUSICK: I'm interested
in looking over the State of Nebraska statutes that
were -- there was some enacted on July 20, 2002.
Was that related to the moratorium?

MR. COOKSON: | believe, if you're
refefring to the Department of Natural Resources
rules and regulations. |

SPECIAL MASTER MCKUSICK: Yes.

MR. COOKSON: That was actually the result

of -- there was a m'erg'er between the Department of

it r’elie's-upon the continued good will among the . . ... ... .
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Vflai:ér_ Resources and the Natural Resources
Commission. And so they had to redo all of their

rules. And so they were officially mérged and

| adopted on July of 2002.

SPECIAL MASTER MCKUSICK: | see. What

kind of legal action has Nebraska had to take in -~ =

order to implement the moratorium that, as | -
understand it, is already in place?
MR. COOKSON: The -- as part of the

agreement with the other States, we had agreed back

/in the agreement in principal to have these

“particular suspensions and moratorium in place by

the time the final settlement agreement was

submitted to you. To do that, each of the NRDs,

under the Groundwater Management and Protection Act

had to ask the Department of Natural Resources to
resume a study under that Act that had begun prior

to the filing of the litigation, but which had been

suspended during the pendency of the litigation.

They then were entitled, under fhe
statufe, to adopt rules ahd regul’ati_ons adopting a
temporar-y suspension subiect to going through the
noi:i_cé and public hearing. So they had to publish a
notice for a period no less than 21 days. The.re was

a public hearing that was necessary. And then they

i
it
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had a board heéring at which time the rules and
regulations were discussed.
There were two rather contentious public

hearings in the Middle Republican and the Lower

-Republiéan. And then there was a subsequent meeting

of those boards at which time.the temporary ... ... ...

suspensions were adopted. In the Middle Republican,
it was adoptéd by unanimous vote. In the Lower .
Republican, it was adopted by a vote of 10 to 1. _

| - SPECIAL MASTER MCKUSICK: It's this kind
of thing thz.tt' I think is important to bring to the |
atténtipn of the Supreme Court. It shows the good
faith efforts to bring this settlement about. It
shows that the train is already partially leaving
the station and so on.

MR. COOKSON: I might add, Your Honor,
that we had advised the Middle and the Lower that we
would not make the réquest_ from them until October
when we were -- so that they would have sufficient.
time to do it before the final settlement was |
submitted. The Middle Republican as a sign -- not

onfy as a sign of good faith to us, but as a sign of

- good faith to the other States actually acted almost

immediately upon -- after the settlement in -- or

agreement in principal was reached at the -- in

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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April. They published their notice in May and

| adopted their temporary s_uspénsidn in June.

SPECIAL MASTER MCKUSICK: As I understand

it, Nebraska had little or no regulation of well

 pumping previously.

MR. COOKSON: 'Well, that's actually a - .o

common miscbnception.- The Upper Republican had
limitations beginning as far back as the early '80s
on new wells in their particular district due to the |
only provisions in law at that time that allowed you
to adopt a moratorium, which w-ere-declining water
levels. | _

In the Middle Republican and the Lower
Repub!icaﬁ, they did not.'have that sufficient level
of decline so as to have a legal justification until

the Groundwater Management Act had been revised in

1995. And immediately upon doing that, the Middle

Republican at least began the process that

. ultimately led to where we are today.

SPECIAL MASTER MCKUSICK: Thank you.
Well, | think that exhausts me, any way, on this
oné, on Section Ill. So we move to Section v,
Subsections A and D on Compact accounting. -
| Mf.'.Pépe? '
MR. POPE: Thank you, Your Honor.
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- Good afternoon.. For the record, -my name
is David Pope from Kansas. I will be describing the
portions of the settlement as indicated on the
presenfation o'u_tline in Se’étion 1V, at least the

first four sections of -- Subunits A through D of

Section IV. that deal with the ové.rall frame; w_orkr:..of. L

-Compact accounting under t_hé settlement. And then

later on we'll hear from others .about the remaining
provisions, Mr. Simpson and then again Mr. Patterson
on other related items, .

I thi.nk as you f(now, the. Republican River
Compact was negotiated prior to-significant
development of the basin’s water resources, thus its

provisions were prospective in nature providing a

broad, overarching framework for development by the

States in cooperation with the United States.
The Compact negotiators left many details
of administration of the Compact to be developed by

the respective successors. This se_ttlement, and

- particularly this section and Section V of the

settlement provide the States’ mutual agreement on
the details of the administration of the Compact.
Another way of saying that is we spent a lot of time
and effort working th.rough‘ these accounting

procedures to try to come up with a workable

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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‘settlement.

Subsectidn' A Of'_the' stipulation states
that the States will determine virgin water supply,
computed water s"upply, allocations,'imported water
su.ppl_y credit, augmentation credit, and computed
be'nefi;ial cons;lm-ptive'*u‘serbase.d -on-a 'mei:ho._do.logy L
set fofth in'-the RRCA accounting pro_cédures, 'whi.'ch
are attached as Appendix C. And I'll come back to
this in a few minutes.. |

Fundamentally, this section obligates the

States to conduct an annual accounting of the

basin's water supply allocations and use in
acc.ordan_ce with the actounfihg procedurés. These
computations are used to determine compliance with
the Compact and to provisions of the settlement.
Historically, the States have administered

the Compai:f to the Republican River Compact

Administration. The settlement, of course, provides

that the RRCA will continue to administer the

Compact.

In addition to the data explicitly needed

- for annual accounting, the States are obligated to

annually exchange an extensive amount of supporting
data used to develop their estimates of use to allow

the other States the ability to understand the basis

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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~ and if needed independently verify the estimates of

use. ‘ _ ‘
Further, the States are given the ability
to i_nspect' various records and to conduct

accompanied or unaccompanied site inspection for

purposes of verification. ..Ahd,that is spellediout .- ...+

in the accounting procedures in Pages 32 through 38.

SPECIAL MASTER MCKUSICK: | see,

- obviously, one virtue of this. Everybody is --

three States are keeping their books on the sa.r_ne
basis. What did you have before this? What did you
have in.place before settlement?

MR. POPE: There were in place, Special
Master, a relatively limited set of .accoun'ti-ng
procédures that had been developed by mutual
agreen.‘l'e.nt of the States over the years, going back.'_
when accounting first started. But in general, the
States had left..to each other to develop their own
estimates of how much wat.er had been used and
provide that data ahd informatiqn - and there

certainly were opportunities for discussions of

that.

But in general, it was the acclamation of
that information and to some extent we continue

that. But with a lot more detail and a lot more
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'opport'unity for revieﬁv.of the unde.rlyin'g da.ta' and

ability to monitor and evaluate that. So | think
this .is a much more'co_rhpr'el"l'ensi#é settle_ment;

SPECIAL MASTER MCKUSICK: More collection
of data? _ | '

'MR. POPE: There will be more collection
of datar cértainly. 'And the formﬁlas are much more
details. The fundamental principles are somewhat
similar. But there are some differences as I'll
discuss here in a few minutes.

But | think there was -- in my view at
Iéast and the others cah comment, but | believe one
of the things that we thoug-ht was advantageous to
the settlement was t.o have a much more compr:ehensive
and well-defined set of procedures that would
hopefully serve us well in the fui;ure and avoid
conflict and disagreement. |

[ wduld note that the a'ccounting'
procedures lay out the details of how tﬁe annual
cémputations will be made, both genéral.ly and to
each designated drainage basin. 1 will return to
most -- the most significant features of the

accounting procedures after Section IV.B, C,and D

- of the stipulation which addi‘_esséé the sub-basin

flexibility, the determination of groundwater

_ J67 :
. 320f166 . ;
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deplet.ions, and averaging.

Now, with If_egard_ to Subsection B, which

- deals with sub-basin accounting, this sectri'on

defines the St__ate#' flexibility in the use of their
allocation g.eographically. _This section allows the
States to use what’s been referred to as.otherwise
unallocated waters at Io.c_.ations of their Chdos'ing SO
long as the fo!lowing_c'ondit_io_ns are met.

Basically,_ a State may not impair the
ability of a downsi_:r-eam Staté to use its specific
§ub-basin allocation within that sub-basin.
Secondly, a State, of course, may not use more than -
its state-wide allocation. And then, tﬁirdly, in |
water-short years, additianal consfra__ints _apply as
will be discussed in the Guide Rock section by

Mr. Patterson in a few minutes.

SPECIAL MASTER MCKUSICK: Stopping there

before you go to IV. Does this -- first of all,

when it says, Water derived from sub-basins_ih

-excess of a State's specific sub-basin allocations

as avaifable, does that mean any Stat_e, even though
it's not a State within which any part of the
sub-basin is located? | |

And I'm leading up to my next question' is,

if more thém one State could make a demand on this

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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unallocated _Qater, does it become sinaplf first
comelfirst serve, the first one that get.“.s'i'th'ere"

"MR. POPE: | think the answer to the flrst
questlon is that it would be only States wnthln that
sub-basin that would be using water from that
sub-basin. -1 believe I've not missed-anything when- .. "
| say that. | -

And secondly, the protection that's reaily
embodied is in part so that the practical aspects in
terms of_wher.'e' water's used and how much water's
used in the basin under the cul;rent status of
existing development -- but an example would be in a
sub-basin shared by two States, this settlement
agreement pl;ovides that the upper State would not
use any more water than'tha't amount that would stifl
leave available the amount allocated to the
downstream State.

SPECIAL MASTER MCKUSICK: I can see that.
Take Red Wlllow Creek, whlch I believe, is
completely in Nebraska.

MR. POPE: Correct,

SPECIAL MASTER MCKUSICK: And | believe
that Kansa.s- is allocated some water from that.

Could Kansas, if it called on the water first, ahead

of Nebraska, could it take unallocated water out Qf :

. g
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that sub-basin? ‘ _ _ _

| MR. POPE: Well, when you: have a-su_‘b;basih
of that natur¢=--_5arah may have a comment here in a
minute -- the unalloc .- so-called unallocated
waters are really allocated to the main sfay. They
are'really_.th:e_ waters that are_..reliedupo;i in the . ..
Compact to make up the main stem a[locati_ons in
part.

And Kansas would not have a specific claim

to individual tributary, but it would have a claim

to all of the water that's allocated to it in its

" main stem allocation. And whether Nebraska would

use part of the unallocated water in that particular

- sub-basin or whether it would use more or less from

the main stem, wouldn't matter as long as it doesn't
directly interfere within this case, the Kansas use
of water.

'MS. HIMMELHOCH: If may, Your Honor?

- This is the Compact, as | understand it,

contemplates use by each state within its .own_ state
bdundaries. The exception being that Kansas is
being g.iven the o.ption to divert its water at Guide
Rock. That general provision' appl_ies here as well,
so Kansas would divert whatever_portioh of the

otherwise unallocated water it wished to use within
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Kansas or at Guide Rock. Nebraska within NebraSka o

and Colorado within Colorado. |
~ What _Wo'uld"h'appen on a creek which only
appears -- which only flbws in one state, like Red

Willow, is that Nebraska is obliged to let flow into

the main stem that po'r-:tion-.'fWhich:—.has-b-éen‘ allocated-

to Kansas so that Kansas can divert it either at

- Guide Rock or in the state of Kansas.

MR. POPE: ! know this is --
SPECIAL MASTER MCKUSICK: I find it rather
compli;:ated.. |
| MR. POPE: It i§ somewhat complicated. We
spent many days and days._ working on ways to try to
get this accomplish.ec.l that would protect all
interestéd and be consistent with the Compact.

Let me go on for a minute and see if it

-would help with your questions and we can go further

as 'ma,y.be needed.

In regard to the test of impairment of a
downstream Stafe's specific sub-basfn allocation,
the accounting procedures require specific
calculations to determine Kansas and Colorado
compliaﬁce with this requiremenf. And the reason |
say Kansas and Colorado is because all of the

sub-basins in _Nebraska are not shared sub-ba#in.s.

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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They are all within Nebraska. But there are others - -

that are shared between either two or three of the

' States.

These calculations require that States’

‘use in a specific sub-basin be less than the sum of

its allocation from thatrsub-_.b.asi.n, any remaining.
allo_cation'fro.m an upstream State in that sub-basin,
and the unall_ocatéd waters of that sub-Basin. So
it's a sum of those three compon_en.ts.

| And, again, as I said, Nebraska's in a
little different situatioﬁ. |

Fundamentally, each -- for each_sub-basih,

‘the test prohibits an upstream State from, again,

using a specific allocation from a downstream
sub-basin.
Similarly, the accounting procedures

include calculations to determine whether on a

~ five-year running average basis, each States’

statewide use is within its statewide allbcat_ion.
And, again, the details of the special case in the
water-short years Qvill be dis_cu_ssed in a few
minufes. =

Let me pause and see if there's any
further questions on that component or maybe this

will become --

MACKERETH LOMBRITTO & ASSOCIATES, INC.- 720.855_.0488. '
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SPECIAL MASTER MCKUSICK' Do any of the _
rest of you have comments on that?

MS. HIMMELHOCH Your Honor Ireallzedl

. forgot to answer the sgcond half of your question,

which was, Is it first come/first serve. And the

.answer to that wi-th.r_espe.c:t'to the otherwise.

unallocatéd is yes, it is first come/first serve.
As a practical matter with the moratorium
in place, we are essentially fixing the world as it

exists today and there is unlikel'y' to be any

question as to who gets to use the otherwise

unallocated water because eilery'body thaf has their
development in place. But the fundamental p.rinciple_
is with fe_spect to otherwise unallocated water,

first comelfirst serve.

MR. POPE: There are some unique sort of
physical circumstances in some of the shared |
sub- basms, that | think, help make this work.

MR. PATTERSON Your Honor, if 1 could,
just add one thing, the example of Red Willow where

it is a sub-basin entirely within one state, there

is a specific allocation to Nebraska. There is no
specific allocation to Kansas. But the unallocated

_ is split between the two.

SPECIAL MASTER MCKUSICK: | missed that.

MACKERETH LOMBRITTO & AS.SO'C.IATES, INC. 720.855.0488
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MR. PATTERSON: So there would be no
obligation on Nebraska in Red Willow Creek. We
could use our specific and we could use all (.)f__'_thé. :

unallocated. Howéver, that means that we would have

~ to use, less, obviously, somewhere else in the

basin.

MR. POPE: With respect to Subsection C

about the groundwater modeling component. Last

April, in the settlement principles, the States

‘agreed that a comprehensive groundwater model was

néeded to properly account for stream fl_dw
dep-letions.due to grodndwater ﬁumping from both the
alluvial pumping and upland and highplains,
sometimes known as Ogallala pumping, as well as to

detern’iine_ credit for imported water. And that was

the imporfed water Mr. Patterson spoke of in terms

of the groundwater mound issue. .

This is consistent with the conclusions of

your first report. The settlement principles -

obligated the States to work aggressively and

cooperatively in consultation with the United States

to develop the model between then and July | of 2003

with a number of specific interim requirements

during the period between the signing of the

settlement principles and November 15th or

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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essentially, finally, December when we reached the

final settlement. -

" The States created a technical modeling
committee to carry out this work. The modeling

comrhit_tee is composed of modeling and other experts

of each State, the United States Geological Survey

and the Bureau of Reclamation.
Modeling committee was given the following -

assignments for the period through November 15th of

2002: First, they were to meet with the U.S.

Gedlogical Survey personnel to become throughly'
familiar with the work that they had done thus far

on the modeling effort. Secondly, decide whether to

adapt the u.s. Geological Survey model or to develop -

another model acceptable to the States for th_e
purpbses set fbrth in the settlement principles. |

And thirdly, to identify issues and set
deadlines for discussing the issﬁes for ada'ptation. :
or development of a selected model and adopt
milestones to adopt, run,rand calibrate the model.
And fourthly, work on the n'e'cessary steps to

accomplish this adopting, running, al_id_calibrating

- the model, and to agree on fundamental model issues

next, includih_g what's known as calibration

parameters and targets, and procedures for

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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‘determining the pumping and recharge. These are

sort of key issues that had to be resolved before__

settlement could take place.

SPECIAL MASTER MCKUSICK: And this -~ and

you had a November |5th deadline for that?
g MR, POPE: Yes. This . was the internal

deadline we had agreed upon in the principles for

that status of work to be done. So we knew where we

were on the groundwater model issue and then could -

proceed to finalize other remaining issues. That --

basically during.that time frame, then, the -- we
recei\.red. that progress report on the modeling
effort.

Basically, 1 would summarize by saying
that the modeling'comtnittee began its meetings, met
numerous times very intensely. U.S5.G.S. did provide
a detailed briefiﬁg regarding its modeling work, and
at this meeting committed to providing the Stetes _
with its model as of that date and all its
supporting data, which ditl occur, | thiﬁk as you
recall from some of the status reports. And they
provided that model and su_pporting information
during June of 2002. |

After receipt of these data and the model,

the committee did decide to deVelop its own model of

MACKERETH LOMBRITTO & ASSOCIATES INC 720.855.0488
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" the basin using compohents of the U.S. Géoldg.ical

Survey model as a sfarting point.

| The .comm_ittee, for example, used the
U.S.G.S. h_odel grid, stream flow network, land
surface elevations as a starting point. Nebraska

did propose.and ultimately it was agreed to-extend .

the model boundary to include the full extent of the

area of the groundwater mound that we spoke of

produced by the Platte River diversions into the

‘Republican River basin and areas just north of the

Republican'River'we:r'e_then included.

An.d there is a map over here, a blow-up of
the model domain. | think there is one in the
materials as well. But. as you can see, the model
domain includes all of the basin plus a little piece’
to the northeast there that take care of this rhoﬁnd
area in Nebraska. And then some areas that are a
part of the physical.boﬂndaries of the basin that
extend south and east of the basin into Kansas
there. 7

SPECIAL _MA_'ST.ER MCKUSICK: Would you
explain to me thé mound? : 7

 MR. POPE: Yes. | can do that. And
Mr. Patterson ‘may want to point out sort of where

that occurs with another map there. But

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488 .
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fundamentally, as | un_d:er'stand it, and, again,

Roger's more familiar with this than |, but some of
.the projects that dlvert water through canals and

- onto wngated land from the Platte Rlver, that

application of land, or water onto Iand, has return
flows that add to the water table. ... ...

And because these return flows and thé'se
lands are located geographically right near the

boundary of the Platte River basin and the

- Republican River basin, that increase in water level

has occurred historically for a number of years.

And that's what's referred to as ‘the mound.

Roger, would you like to supplement that?

MR. PATTERSON: | think that’s good The

U.S.G.S. has monitored these groundwater levels for

many, many years in this area. And when we refer to
the mound, we adopted their -- 'ba"sically their

working definition of a 10-foot rise in the water

_ tables since .pl"edevelopment. And these -- this

cross-hatched blue area on the map here is what we

refer to as the mounds that are also nﬁultip!e éreas.

But they are relatively concentrated in these two

large ones here. _
MR. POPE: So _essan_tiaily what we have,

is, then, unlike some other areas of the basin where

MACKERETH LOMBRITTO & ASSOCIATES INC. = 720.855.0488
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watér levels ter_l.d to go down fa_ther-than up'-wi'th use
oVe’r-yearé or stay s.tab.le, in the r'noun_d"'area, it's
higher. And'th_en' that results in certain.al",ez.ts, at
least, increaseddiéch’arge from the grbudeafer

system to streams, to tributary streams, that add

water into streams in the Republican River basin

that otherwise would not have been there were it not

for this additional water diverted into the _b'asin.
Does that --
SPECIAL MASTER MCKUSICK: Yes, that's
fine. Whenll' ih_terrupte_d you, you were in the
process of deﬁcribing the work that had to be done

leading up to November I5th. Here we are a month

" and a half beyond that. Where is the modeling .

committee in its work now?

MR. POPE: The modeling committee worked

‘very intensely up through the time period of the

_settlement. | think there's been a work -- mainly

working individually.'o.n review of a large am.c'»unt- of
data that has been exchanged ahd was used as a part
Qf the procéss_that they have thus far gone through.
| The.y.have made a lot of progfess i.n regard |
to-putting the model together thus far. However, |

think there has been a little bit of a hiatus over

the holidays here. And they'fe reviewing this data

M_A'CKERETH L_OMBRITTO &'_ASSOCIATES, I'NC.. 720.855.0488 7
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and they ‘.Ni." be ge’tf:_ing together:th_e week. a_ffer
next -- . . o .. . .
.UNKN.OWN: That's correct. -
MR. POPE: Week after next. And they will

now be sharing their results of the review of this

~data and moving into the next steps of finalizing.

some of thé matter.

-SPECIAL MASTER MCKUSICK: _You described _

what happened up to November [5th. Now describe -

“what has to be completed to complete the job.

MR. POPE: Okay. Well, I think -- let me
see. | think the key thing would be to finalize the
analysis and estimates that have been made on a

number of matters that include pumping estimates and

mostly some of the things in the model that will be

used as calibration paramete_rs.'
The model has not yet been calibrated,

even though it is operational. It has --

preliminary runs have been made. But now there

are -- you have got all this data and all this
structure of the model. And the calibration process
refining those things that are unknowns that will be
used as variables is _the big task. |
SPECIAL MASTER MCKUSICK: Is that data

collection?

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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MR. POPE: Most of the data has elready
been collected. ;l'here may be a few places where
they would c,olle.ct some more or 'aﬁelyze'data in
terms of how it would be used in the modeling *
process. But it's largely .sor.t of finishing up the
model.

SPECIAL MASTER M_CKUSICK: Is that
engineers sitting_in their offite? Will they do
this calibration? | don't grasp__reelly what's
haﬁpening. | |

MR. POPE: That part really does get

technical for all of us from this standpoint. But

the modeling cemmitfee meets and reviews output from
runs of the model that have been made to see what is
replicating the actUaf known historic stream flow as
compared to what the model predici_:s.'

They' work individually in their offi.c'es
based on assignments by the committee to refine
certain elements that need more work. And then they

get together and discuss and talk about those

~ things. There's a lot of shared data sets and model

runs that are reviewed and evaluated by each of the
m_embers of the committee.
SPECIAL MASTER MCKUSICK: Ms. Angel, you

have something to add?

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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MS. ANGEL: Thank you, Yoﬁr Honor. If you

‘want a great deal of detail about exactly where the

model is and what they are planning to do in the

next few months, we could offer Mr. Knox, who has

been the head of the modeling committee, to give yo(l :

a more detailed report. It's a matter of how much _

detail you want. And | think Mr. Pope_ is do_in'g
fine. | just didn’'t know if you wanted --

'SPECIAL MASTER MCKUSICK: I think that
would be valuable. Basically what my question is
leading up to is, how much remains to be done? What

is the certalnty that it’ Il be done on a time

schedule as suggested here, well prior to June 30th

and that sort of thing? That would be fine. |
would be happy to hear him.
" MR. POPE: | would be happy to have

Mr. Knox up here. Mr. Knox and his people, they
have. spent a great deal'more time on this than the
State e'ngineers. _WhY'don'.t you come forward, Ken, -
and give a little summary. |

MR. KNOX: Good afternoon For the
record, my name is Ken Knox for the State .(_)f .'
Colorado. |

For yohr second question, as to the

Certainly, with every fiber in our bodies, we will

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488 |
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_ hope and pray, and we do -- we do, sir, anticipa.te‘ j

completing this on time.
Sir, | believe there are two main
components that we have to work on.” First, is in’

regards to the model itself. As Mr'.. Pope accurately :

~ described, the model is not fully calibrated. It

does not fully vepresent all the physical conditions
throughout the basin. However, 1 do hasten to add,
it is calibrated for a large -- most of the area,
predominantly, especially in the western part of the
basin, we ha\)é achieved calibration. There are
certain refined areas that Mr. Pope and |
Mr. Patterson referred to in the mound area that we
have a bit of technical work to do.

During the hiatus, we are reviewing those
data sets and our methodologies. The intent is to
i.harke sure we are all on the same page, that we have

a consistent, scientifically proven, adopted and -

- recognized method that we could proceed from.

The second component, sir, is

documentation of the model. That is something we --

‘throughout this process, folks were working in a

very collegial, as well as collaborative manner.

- And we need to docurn_ent‘ that for understanding and

presentatio'n to the Court, but candidly, also for

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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successive generations so that theyrcould see Where_ :

“we got to, h_ow We did, and they can build upon it in

. the future as well | hope that helps

SPECIAL MASTER MCKUSICK Yeah. Thank you .

‘very much, Mr. Knox.

I have. énothe-r --

MS ANGEL Your Honor, one more thlng
|ust asked Mr. Knox, and the next modelmg commlttee
meeting is January 20th through 22nd._ So they are
contlnumg on a fairly tight schedule.

SPECIAL MASTER MCKUSICK: Pushing. Okay

MR. POPE: Your Honor, one thing that |
would note is | believe most of us have observed
this process, even though many of us have focused on
many of the other matters related.to this but have. _
been-very, very interested and we all uhderstand_
that this m_odeling effort is very critical.

We think there's, perhaps, almost an
unprecedented level of cooperation between the '
experts of three states that have been involved in
major litigation. We're very pleased that they have
come as far as they have. But that doesn't mean
that i:here aren't issues and matters _tha__t__have to --

SPECIAL MASTER MCKUSICK: ‘Still a lot to
do.
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That leads me to another question. On

Page 19, in regard to the groundwater model project,

it says, the States agree to devote the necessary

time and resources to complete the model subject to

legislative appropriations. That makes one kind of

- shudder in this time of tight budgefs.- But: we are

now less than six months away fro_m when tﬁe tHin‘g
was supposed to be'dompleted. Do you have any |
slightest qualms about having that appropriation?

'MR. POPE: Well, | think --

SPECIAL MASTER MCKUSICK: An d [ woﬁld turn
to each of the three states on that score. |

MR. POPE: Well, you know, .clearly | have
to say -- 7

SPECIAL MASTER MCKUSICK: For the model
program? | ' o '

MR. POPE: Clearly we have --

SPECIAL MASTER MCKUSICK: How about
Kansas? | ) | |

MR. POPE: We have to clearly recognize

‘that we are all going.‘thr’rough very difficult budget

situations. But I think the level of commitment is
very much thei'e, and hopefully there will be
sufficient dollars to do it. Some of that will

depend on whether there are unresolved disputes that

| MACKERETH.LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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we have to continue to pursue W|th But as far as

we know, we'—re committed. And we think we're okay

- to get that accomphshed

SPECIAL MASTER MCKUSICK And you're
giving it your prlorlty?
-MR. POPE:. Absolutely giving it the',
priority. 7 | - _
SPECIAL _MASTER MCKUSICK: How about |
Nebraska" |
| MR. PATTERSON: Specml Master, money for
Nebraska to continue through the end has been
appropriated by our Iegislatur.e. ‘And we're
suffering some economic hardships like the other
states. But we .have the mon_éy ap.propriated. And |
don't anticipate any prob-em b.einlg able to hang on
to that to complete the job. |
'SPECIAL MASTER MCKUSICK: And Colorado?
MR. SIMPSON._ For the record, Hal Simpson.
Qur apprbptiati_on :y_ear ends June 30th.
And we have sufficient fundé-to complete the
modeling of the target date of July Ist. So we're
in fine shape at the current time.

- SPECIAL MASTER MCKUSICK: [ appreciate

7 that.

MR. POPE: | think the few additional

MACKERETH LOMBRITTO & ASSOCIATES INC. 720.855. 0488
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comments | would make about this, | think it's

important to note that the modeling committee has

come to agreement on many of the major components

about the structure'and calibration target_s._ I'm
not going to dwell on that further. | think

Mr. Knox has pretty well covered thmgs and-has ----l
would note, of course, as | think you know, there’s

a fairly detailed summary in the sett[ement package

~itself in Appendix ] about the status of the

modeling effort._
SPECIAL MASTER MCKUSICK: Yes.
MR. POPE: Would note, for example, that

there were 57 stream gauges throughout the basin

that were selected by the model committee as base

flow targets.” Ultimately, the committee agreed on

the estimated monthly flows for each gauge. These

are included in the settlement documents. There
could be minor modifications to the base flow

targets in the coming months based on unanimous

actlon of the commlttee.

But the thing, the pomt here is that we
had set forth in the principles that we had to have

a good, clear anderstanding of the model structure

N
[, ]

. and the methodologles and key data sets and targets

to get where we are now. That s the hard part.

MACKERETH LOMBRITTO & ASSOClATEs; INC. 720.855.0488
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T_h'at‘ really was the hard part in my view.
| guess the remaining work, and we may

have covered this now that ] hav.e_ listed here was in .

‘addition to making reference to the Appéndix] isa.

description of the status, but would be to .
finalization of the data sets and methods to be used.. . .
irn i:he'm-odel, refining previous estimates of
groundwater pumpage, pumping recharge, surface'water :
recharge, and precipitation recharge.

Each State will review the final estimafes_ .
developed by the others. A lot of work has been.
done in this area. It will be finalizing things .
Iilke phréato_phyte coverage and methods for
estimating evapotranspiration. And complete the
model testing, as Mr. Knox indicated.

- | would note at this point that the

settlem_enf. does include a provision to resolve any
model disputes. "And 1 would just note briefly that -
it is expected that the modeling committee will
continue to work cooperatively to complete the model
by July I. |

If at any time members of the committee
cannot reach an agreement, the cdmmittee Qhall
report the 'nétu_'re of the dispute to the States, and

the States will resolve the disputes as soon as 7

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488

www.mackeret_hIombrit_:to.c'o_m ,.depo@mackerethIom_britto,coTToosom




 CONFIDENTIAL EXCERPT ATORNEYS' EYES ONLY |

54

" WSYRC
g7
540166

O W 0 N 0 B W e

NSONN N NN — = mm wm — — U — — —
i b W N = O W e N A W N

possible. If the States cannot reach agréemént

regarding the dispute issue; the stlpulatlon i

Vprowdes for bmdmg arbltratuon, mcludmg a

cooperatlve process to select an arbltrator. If the

States cannot agree on an arbitrator, the

stipulation provides that Special Master would .~ = .-~

-select the arbitrator.

"Then | would also note that the settlement
provides that_.the modeling committee shall submit
the final gréundwatér model to the .thre'e States with
sufficient time for the three States to agree to the
model by July 1.

SPECIAL MASTER MCKUSICK: How much Iead.
time is that? |
MR. POPE: That's not a specifically

defined, but | thmk we would probably need

.somethmg like 30 days or something of that sort to

review it. But we have really not explicitly

defined that. | thi.nk_t'he Repubiican River Corﬁpact
l_-\dminisfratidn is preﬁared to . meet as ﬁecessary,
because ultimately it will be adopting the model as
part of its accou.nting procéss.es.' | see some
shaklng heads, 50 apparently that's rlght |

"~ That's all | had on the model. | would

~ like to move to another area unless you have any

MACKERETH LOMBRITTO & ASSGC!ATES, INC. 720;855.0488
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questions.

SPECIA.L MASTER MCKUSICK: Yeah.

MR. POPE: On Subsec¥ion D deals V\-Iith.
aécountihg and the -- what is referred to as |
averaging. Subsection D provides that all
compliance tests under Section IV, wh.i-,ch- we're now.
discussing, are to Be done on a five-yéai’ runnihg
avérage basis. And Mr. Patterson again will discus_s
some of the S.ection V provisions during water-short
years when additional tests shorter than that period
will be used.. |

Averéging has long been discussed in
connection with the Compact. Within the Compact
itself, the original'allocati_ons were based upon
the, quote, computéd _eiverage annual water supply,
end of quo'te, determined by the negotiators using |
the available gagé rec&rds. In addition, the RRCA’s
annual assignments to its engine'e_'ring committee has '
indu_ded the computation of 5- .and [0-year average
water s'upp!ies and allocations, at least for
informational purposeg. |

f will n'_ote_ that this provision was one of
the more difficult ones to negotiate. Averaging
providéé greater predictability and flexi_bil.ity.in

the use of water. Recognizing that groundwater

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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pumping may cause stream depletions a year or more
after the pumping'décurs; the use of av.era"ging in
the accounting allows the States to manage

groundwater and surface water together. However,

- these advantages must be balanced by the need to

protect-downstream demands for the same water. . .-

Ultimat'ely,'the balance we framed in the
sett!emeht. concerning multi-year éveraging was
three-fold. Number 1, a compromise average length,
five year's for overall'.acco.unt_ing. .Numb'er 2,a

shorter averaging period and more strict use

criteria above Guide Rock in water-short years.

. And, Number 3, the removal of a portion of large

flood events from the'computed water supply and -

~allocations.

With regard to --

SPECIAL_ MASTER.MCKUSICK: Pardon. Counsel

may want to respond to this too, but Article 4 in

‘allocating, the beneficial consumptive -- for

‘beneficial consumptive use in each of the states, it

says, It is hereby allocated fbr beneficial
consumptive use in Colorado, it _Startsg annilally, a
total of 54,100 acre feet of water. I guess my |
question is, how can that be changed into over a

period of five years if you use an average only a

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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total of 54,100 acre feet of water,

MR. POPE: Well,. 'again,rcounsel 'm.ay want
to comment on this. The ‘numbrér_'k are computed
ahn_ually. But it's 2 matter of what type of
methodology is used in,:the ac_:co'unting..

Mr. Cookson? . . TE

MR. COOKSON: I think that is the first
major boint is wé_'d still do an annual accounting.
But the 'origihal Compact allocations were from an
averaged supply from the period of 1929 to I§40 was.
the basis of the water supply in Article 3. So
while not express, implicitly the Compact allocated
an average amount, because in 1943, the actual

vifgin water supply was not the virgin water supply

‘that existed in Article 3.

And, in fact, in order to make the books

ba!ance, so to speak, it makes a practical and we

think consistent with the Compact to do averaging
for both aspects, because otherwise you _have a

supply that is average and _an_alllocati_on that's not.

And the physical reality is they may not match. .

But we still do it annually in terms of
measuring compliance, we use a five-year averaging,
which is consistent both with -- we believe, with

the terms of the Compact and with the historical

MACKERETH LOMBRITTO & ASSOCIATES; INC. :720.85_5.'0488
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basis that the Compact worked off of since the very

b'ég'inn.i.ng. | |
And it allo_wls us to address the .p.rac't'ical

concerns of not 6rily using groundw'a'ter, which has

delayed effects over time, but it also allows us to

account for the changes to the flow that are caused: '

by the storage in the reservoirs which did not exist
at the time the original allocations were .avéraged
in Article 3.
SPECIAL MASTER MCKUSICK: Ms. Angel?
MS. ANGEL: If I could just add,.the
specific words at the beginhing of Article 3,. which
is, The basis for the water 's_u'pply that is
allocated, state that the allocatioh.s are.derived
from the computed average annual viiﬂgin water
supply. So that's a -- you read Article 3 and

Article 4 together in our view. So we think that's

~ consistent. It's also consistent with the_'practi'ce

of the RRCA, which has looked at annual figures,

‘5-year averages, and |0-year averages.

| SPECIAL MASTER MCKUSICK: In other words,
in Article 4, you're reading as if the word
"averages" was put in, does hereby allocated for
unofficial consumptive use in Colorado annually on

the average?

J67
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MS. ANGEL: Because of Article 3, yes. |
MS. HIMMELHOCH: :And | would also note,

~Your Honor, that there was anticipation that supply

would fluctuate and that tht_ére- would have to be
accommodation made f_or_fhat fluctuation. There is .

an explicit provision for.variations greater than - ..

10 percent. And so it is clear the Ia’ngdagg of the

Compact was intended to give the RRCA the ability to

account in a way that reflected the realities of the

system, which probably would change from the time

the Compact was drafted through the operation" of the
Com_pact; _ | |
SPECIAL MASTER MCKUSICK: Okay.
" MR. POPE: | might just note back to the
issue of flood .flows that there are certain flows

that will be removed from the determinations of

' Eo.mputed__wat_er supply and éllocations as specified

in the accounting procedures. T.hese are flood
waters that are greatly in excess of the basin's
storage capacity and cu_frent needs for beneficial
consumptive use.

And, again, | would note that this
pra'ct_i.ce.of r'emoﬁing flood flows has some parallel
in the original negotiation of the Compact where the

1935 flood flows were not included in_ the

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488 _
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‘determination of the average water 'sup'.p'lies of the
‘article -- of Article 3 of the Compact And agam

“to try to make the system of averagmg falr and

workable, we had to deal with the large floods.
The State will be considered in compliance
with Section IV as long as.th-e.-ﬁvé-y-ear.r.un-ning. S

average, statewide computed beneficial Cons'umpti've

- use does not exceed that State's five-year running

statewide allocation, and as long as any upstream
State's sub-basin use does not impair the ability of

a downstream State to use its allocation from the

‘same sub-basin. Imported water will be allowed to

be used as a credit to offset Nebraska's computed
beneficial consumptive use when determining Compact
compliance. And that's built into the formulas.

So far, | have focused on 'prbyisions'of
the stipulatibn' related to Compact accodnting.' Much

of the details of how accounting will be done is in

'Appéndix C of the st'ipulation of the RRCA accounting

procedures. 1 will seek to explain each of the

forrhulas briefly starting on Page 10 of the

‘accounting procedures, if you would like. And I

will make this fairly brief. |
Essentially the first -- starting there on

Page 10, the first basic formula is the computation

MACKERETH LOMBRITTO & ASSOCIATES, INC. - 720.855.0488
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of virgin water supply. lts defi_nitioﬁ is derived

~from the Compact itself. And with the exemption of

removal of the imported water supply credit_s__ahd the
inclusion of all 'grou_ndw.ater depllet,ion.s to stream
flow and thé inclusion of e\}aporation from
nonfederal residence varies storing. more than '
I5 acre feet, this computation of v:rgm water
supply in the accounting procedure is unchanged from
the historic methods of the RRCA.

So those are really the differences -- and
fhey are important differences. It is calculated
for each, designated drainage basin by s_u_mrhing the
downstream gauge.pl.us the sums of all bene,ficial |
consumptive uses by the States plus the changes in
federal reservoir storage in that sub-basin plus any
imported water supply credits. The imported water
supp'ly credits will be discussed by Mr. Simpson when
diséussing Section IV.F. And these imported water
sup_ply credi..ts are excluded as they are not part of
the water supply of the basin. | |

The second basic formula is the
computation of computed water supply. It is defined
in the accounting procedures to be the virgin water
supply less the_change in fedef_al reservoir storage

in any designated drainage basin less the flood

MACKERETH LOMBRITTO & ASSOCIATES INC.. 720.855.0488
wwwmackerethlombrltto.com depo@mackerethlombrltto.com
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flows. The cofnpute_d water su.-l"pp'ly' is the basis of

future allocations undei- the settlement.

. The definition provides for two

adjustments to virgin water supply to calculate the

computed water su'pply. The Seqond of th.'ese flood
flows we have alr.ead-y;.talkedr;about.' FRNTE

And then .thg next is,'the'oth-er' one is _fhe
change in federal reservoir storage. And | would
indicate that the historic methods used in this term -
i_n the computation 6f vir'gi_n water subply'and,
therefore, the determinatioﬁs of allocations, was
done. HoWe\fe'r, change in feder.al reservair 'sto_ra‘ge
is not used in the computation of béneficial
cénsumptive use.

Oof pa‘rticularrconcern is that under the
historic method, t.he -Water is released from storage
typically in years of high use. The inclusion of
change in storage term reduces.the allocations by
the amount -of,water released for use and, yet,

consumptive use from the storage release increases

“the computed consumptive use for that year.

So it was somewhat of a problem
practically speaking. The adopted formulas remove
change in federal reservoir stor.age from the

determination of allocations.

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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- To implement this decision‘_and to not
conflict with the definition of "virgin water
supply,” a new term was created called "computed
w.atér. supply.” In effect, the States are a_lloc_:ating
the water supply as regulated by i:he federal
reservoirs. _ |

Th_e practical effeci: of this decision is
to increase allocation in years of release from
storage and decrease allocations in years of
decrease ir_|' st.orage,-_at least as co.r.npared t.o the
historic method. This allows for a better match
between allocations and use. Th.,.e. long-term average
water supply and allocafio_ns_a_re_unchanged by this.
The third basic formula is the computation.
of the allocations. Table 2 of the-a¢.coi.n_"|ting -
procedures on Page 40, each Stafe's sub-basin
allocations have been-_exprelsse‘d as a percent of thg _

virgin water supply of the sub-basin. State

allocations in a particular sub-basin are found by

multiplying the éomputed virgin supply -- excuse me,
multiplying the computed water_supply for the
sub-basin by the pe;rce_ntage.al_located to the _St#te
in the sub-basin. | |

| So then the final basic formula is the

computation of computed beneficial consumptive use.

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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'Settlement provides that computed beneficial

consumptive use is depletions to stream flow_ in the
basin resulting from irrigation of lands in excess

of 2 acres, nonirri'gétion uses diverting more than

50 acre feet, net evaporation from federal

reservoirs, and evaporation from nonfederal. . -
reservoirs with a storage capacity greater than 15
acre feet. |

And as we have already discussed, the

joint groundwater model currently being developed by

the States will be used to determine the depletions’

fo stream flow resulting from 'groundwater use.
The accounting procedures provide |

significant details on the computations of

consumptive uses, both surface water and

. groundwater. These procedures provide both general

guidance on methods as well as specific formulas for

the application of these methods to each designated

" drainage basin.

~ An additional difference that | would note
in the methods of accounting procedures as compared

to the historic methods is that the virgin water"

‘supply and allocations are adiusted every year for

every designated drainage basin, whether or not the

values within 10 percent of the Compact value. of

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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course, | think as you recall, the Compact provides

for this adjustment when the depﬁrture's greater

than 10 percent. We have simply agreed that that

should be done each year so that the accountmg
matches. up, so that we can balance th_e books, so to
speak. So-that.is sort of. --a-practical : |
admlmstratnon that we thmk is consistent with the
provisions of the Compact.

Finally, in connection with the accounting
procedures, | would note that they can be mod_ifiéd
by action of the RRCA, and that's found in.the
stipulation section -- |.F, Page 5. While the
settlement teams have worked hard to make the.
document cdmprehensivé and significant changes are
not expected, it is expected that there will be some
modifications with the completion of the model to
fully conform with its output and other changes may
occur from ti.me to time, as well as the possibility |
that advances in technology, for example, could.
allow for improved methods.

'SPECIAL MASTER MCKUSICK: Those

adjustments you see as within the normal powers of

‘administration of the RRCA, | take it?

MR. POPE: Again --

SPECIAL MASTER MCKUSICK: To be consistent

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720. 855' 0438
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with the Co.mpact havin'g.that little Iobs'e-nesS.-i.n the
joints? e | |

MR. POPE: That's right. We have worked
long and h.ar.-d._‘and these are very comprehensive, but

we can't anticipate 'everythingfthat might occur.

 SPECIAL MASTER MCKUSICK:..But you still

can't arrive at those changes excepi:‘ for unanimity
among of the States.

MR. POPE: That's right. Those would

require an action which would require unanimity from

the States. | |

‘With that, Your Honor, hat concludes my
portion of the Section IV unless you have further
questions. =

SPECIAL MASTER MCKUSICK: | have none
other. boes anybody haw)e anything to add to

Mr. Pope's presentation? Let's proceed to

‘Mr. Simpson, then, for the balance of Section v.

Subsections E through H.
MS. ANGEL: Your Honor, did you say we

would be taking a break? Would it be possible to

| not break up Mr. Simpson’s presentation?

SPECIAL MASTER MCKUSICK: | appreciate -

your raising that. And it is time that we have a

.break.

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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MS. ANGEL: Thank you.
SPECIAL MASTER MCKUSICK ‘Thank you,

- Ms. Angel for reminding me.

Before we do recess, | have a general

question for counsel that | would like possibly for

'you to have an opportunity.to consider during.recess. -

and confer about. And it relates to Section X, th_e_
Retention of Jurisdiction by the Special Master.
That provision is to provide -- it says,
The_ Special Master shél! retain jurisdiction for two
things, to resolve discovery disputes that come up
during the course of making the gréundwater model,
ahd, secondly, to -- if there is a complete |
breakdown among.the States, that -- even on choosing
a gfoundwater arbitrator, to pick the arbitrator.
| do not have any problem with performing those
responsibilities. |

The United States' statement addressed

- what | would call the Virginia against New York

problem. That is, the Supreme Court in that

original jurisdiction case said that a Special

'Master should not be given impermissible arbitral

functions, rather as the United States’ statement
suggested, the function that you see here for the

Special Master is similar to what_: a trial judge in

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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the course of an ongoing case before the trial judge -

‘would do to helpkt'h'e' parties get 't'ogethe.r to-_settle. E

the case.
My -problem is a different problem. And

that is how | have jurisdiction or can keep the

jurisdiction once I file a final report. At that ~ - - ... . . .

point, normally, the Special Mastér will have been

‘discharged. Mind you that my jurisdiction comes

from the Court. It doesn't come from the litigants.
Now, the Courts’ order in the first

paragraph of the proposed consent judgment wduld

approve and adobt the following final settlement -and

stipulation executed by the parties. But that

doesn’t intb_rporate into the decree of the Court the.

* terms of the final settlement stipulation.

I'm not sure that | can retain

‘jurisdiction after | file the final report. And

also, suppose 1 do likely go ahead, what do | --

what do | do -- this revision contemp.lates' the .'
proposed consent judgment of the Court anticipates
that the end of the case will be brought by the

parties filing a notice with the Clerk. What does

the Special Master do to get discharged, to wind up

his function?

Now, | have a proposal. And do please --

MACKERETH LOMBRITTO & ASSOCIATES, INC. _ 720.855.0488
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| obviously, I'm going to do everything that I can
- to -- my recommendation to the Court is obviously

- going to be to recommend this settlement. And I'm

gbing to -- I'm prepared to do everything that | can
to be in a pp.sitién to perform this fﬁnction. But I
have a prdpo_slal. that ._p._er_ha.p.s mi.gh.t _get---arou_nd,'thg S
difficufty that I have been pointing out here. |
And Steve -- we have made up a proposal
for a substitute second paragraph of the decree, the
proposed decree to be entered with the Court and by
the Court. And I would modify only the second
paragraph, only to the extent of the Court
specifically recogni‘zing my céntinuing jurisdiction. .
And let me read it.
It says, This action is recommitted --
this is the Supreme Cour.t speaking after they have

approved the final settlement stipulation -- this

‘action is recommitted to the Special Master for the

sole purpose of monitoring the completion, by the
State paftie_s of the RRCA groundwater model pursuant

to the binding procedures of the final settlement

7 stipulation. '

And then the next sentence is basically
what you have in the second sentence -- second

paragraph now, All claims, counterclaims, and

' MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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cross-claims for which leave to file was or could

“have been sought in this case arising prior to

December .I5,"'2002, are hereby 'dis.'missed"with
prejudice effective upon the filing by the Special
Master of a final report certifying adoptio'n by the
RRCA ground -- of the RRCA groundwater model ';by't"_he
State parties. | S
| Anyway, during the recéss,'woﬁld' you folks

want to take a look at that? A_fe there any
questlons" ‘

MR. COOKSON: Yes, can l ask a
clarification? _

SPECIAL MASTEk MCKUSICK: Yes.

MR. COOKSON: As I read this., #nd | want
to make sure I'm reading this correctly, you're |

anticipating you would actually file two final

reports?

- SPECIAL MASTER MCKUS!CK: No. Thét's a

very good qués_ti'on. 1 would file what -- what I'm

going to file recommending approval of the -- would

‘be my second report, recommending approval of the --

but to be perfectly -- but this would be in the
appendix to my report, same as this first report.’
" In the appendix of the report, the only

thing left to be done was for me to monitor the --

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720. 855 0488
wWwWWw. mackerethlombrltto com depo@mackereth!ombrltto com -

JT003078.




WSY/RC

J67

91I of .166

CONFIDENTIAL EXCERPT ATORNEYS' EYES QN!.Y .

AWN—QOQ\IOM_-&WN—Q-\DQH_OWA.(‘J_N

N
w1

so it's a penultimate report, if you wi'll.":But it

- wouldn't be the final report. If | filed a final

report, | think I'm all done. o 7 . _
MR. COOKSON: Understanding that dilemma,
let ﬁe share with you -- I'll come up.

- The reason -- one of the primary driving .- .
reasons behiﬁd this sort of unusual approach cdming
to you now asking the Court to apprové the
settlement and not having the model finished is in
order for the St#tes, and particularly Nebréska, to
implement many of the parts of the settle_r_nent, we
need to have the litigation resolved. -

And so from our pei‘spectiv_e,'whethér you

call it your second report or the penultimate

report, or however you deem the report fec_ommending

approval, as long as that process goes forward, and

hopefully with a quick acquiescence by the CoUrt,.

then that is the reason that we're striving to get
that done now, is so that we can bégin fufther_
impleméntation of the selttlerr.rent agreement. But we
havé to have the Court’s approval on 90 -- the bulk
of it. |

SPECIAL MASTER MCKUS_ICK: I understand
that very well. And I Qant to coo.perate in every

way | can to make this just as fine as possible.

~ MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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“And that's often part of the presentation to the

Court. The Court 'dde's'h'f wént to have it come to

them piecemeal. They don’t want any loose ends, as

we have called it in our discussions earlier.

So this -- | have tried to putin the --
all it is is just monitoring the completion pursuant
to the binding prOcédui‘es. They have got to -- it

has only one place to end up. But the Court has to

have some Way of being i__nformed that it's happened,

that -- anyway, talk about it and we'll talk about

‘when we come back.

Why don't we take a recess for -- until
five minutes of 3. | |

| (Recess taken.) -

SPECIAL MASTER MCKUSICK: So far as that
proposél in regard to decree, wﬁy don't we defer
until thg end discussion of that and what 1 will put
in my draft report. :

Mr. Simpsdn?

MR. SIMPSON: Thank you, Your Honor. For
the record, I'm Hal Simpson, Colorado state '
engineer. |

I'm .going to continue discussion on

Compact _accouhting; Section 1V, beginning with

Subsection E that deals with system improvements and

| MACKERETH L'OMBRITTO & ASSOCIATES, INC. = 720.855.0488
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operations_study_.. I'll try to help you un‘dérstand_--
thaf brief section.

Ba's_ic_ally._d.uring negotia_tions, the States. o
and the United States discussed the possibility of
improving the water supply to the Kansas Bostwick
Irrigation District and to a Iesse__r.deg_reé_, to the
Nebraska Bostwick Irrigation Diﬁt;rict, as well as
impkoving the water supply below Hardy during the
summer months for the bene_fit. of Kansas.

The Bureau of Reclamation, with some N
technical assistance froni the States, evaluated it
on a limited basis, 13 alternatives that would

improve the water supply in this lower part of the

- river below, basically, Harlan County Reservoir.

They looked at the cost and benefits in an

. approximate Wa_.y, and based on those

13 possibilities, which was provided to us in what
was referred to as a_va'lu_e study presentation

report, the States then identified three -- at least

three options that they thought were very promising .

that, in fact, did merit additional study.

And the Bureau of Reclamation is
initiating.what we referred to as an appraisal study
focusing on those three alternatives as a minimum

that we hope would provide a way to better use the

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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supplies of water originating below _Harla.n County
Reservoir. | | _ |
SPECIAL 'MASTER MCKUSICK: This is -- this

is relating to the use of water rather than

_increasing the supply of water.

MR. SIMPSON: In a way, it's increasing *
the supply. And let me give y.du' the.flavor of what -
we're talking about. The first option would be to
automate the headgate of the Courtland Canal -- you -
were there on our field trip -- so that it would
track the rise and fall of the _rivér so that water

would not spill over the diversion dam and not be

usable to the Bostwick districts.

Another option is to increase the canal
capacity of the Courtland Canal from 400 cubic 'fe_et_
per second to 600 cubic feet per second. So thét
can .divert more water, especially in leaner years, .

And the third option or way they wanted to
improve the Courtland Canal is to allow it to be
operated in the winter months to capture return
flows originating below Harlan County reservoir and -
putting that water into storage in the Lovewell
re.servoir.

The second option we looked at was

actually increasing the capacity of Lovewell

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
- www.mackerethlombritto.com - depo@mackerethiombritto.com . . JT003082
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Reservoir by raising the dam or raising the spillway

at the dam to capture additional water so either

coming down the_drainage,_ but primarily fror,o
Courtland Canal, by being more efficient and
operating i.n.the winter ﬁonths. That inc_reased.
capacity' would"‘berlooked at at two. options 16,000 |

acre feet or, under the ultimate maximum storage,

35,000 acre feet.

And, finally, to improve the water supply
to Hardy, under a tributary in Kansas and as part of
the Cortland .water canal, there is a little |
tributary called Beaver Creek that has the capacity
of about 8,500 acre feet where water from Courtland
Canal would be diverted into it. That wat.er then
could be released for the bene_fit of the water users
in the Courtlanl_d. Canal or down to the Republican
River for the benefit of wa.t:e_r users below Hardy. _

So those are the options that are going to_
be looked at in this appraisal Iev_el.‘stuc_lyr. And if
the States can gain federal support, obviously, it
would be desirable to move ahead with construction
of one or more of th'ese alternatiyes_. |

Related to these alternatives, as
referenced in Subsection E is an operations study.

And what we would do there would be look at the

MACKERETH LOMBRITTO & ASSOCIATES INC.. 720.855. 0438
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potential be'n.'efits of these increased an'_d_imp:'-'oved
water supply options, in a number of ways, -
increaSing supply to the Bostwick Districts,
reducing the deﬁiand on Harlan County Reservoir,
therefore making water available to be carried over

into future years, and making water available be_l.ow

'H_ardy._

This operations study would take a long

‘period of historical records where we have stream

flow, storage, and diversions and superimpose on
that these new fecilities .and reoperate the 'syst'em
in an accounting way to I'ook"et the benefits to
either increased carry-'ovek storage in Harlan County
Reservoir or increased water supply below Harlan |
County Reservofr. And this operations‘stu'dy would
be'completed afi:er fhe'abp.raisal study has.be‘en
finished, so that we would have a way to look at the
benefits of the .appraisa! study;

As an option,. the States have agreed that,
based on the'operatiens st'ud'y,' we would revisit the
five-year ru.n'hin'g average and determine if it could

be adjusted. We aren't saying which way. We're

-just saying that it might be that the five-year

running average could be adjusted.

Well, that concludes my discussion on

67
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| Subsection E. And | can mo.__v__e‘ on unless you have

questlons

SPECIAL MASTER MCKUSICK WeII | applaud
the interest of the chief engineer of Co[orado in
Kansas problems. And | ‘fhink that's‘wonde:rfully o
illustrative—pf.thé'_ kind of collaboration that’s
going on here. | applaud you. o

MR. SIMPSON: If we can satisfy their

needs, we should trY to do so.

SPECIAL MASTER MCKUSICK: They Will
reCIprocate some time. B

MR. SIMPSON Subsectlon F deals W|th how
we account for the consumptive use and accounting of
imported water supply. We have had s:ome discussion
this morning about that imported water supply.
Cdrrently, that exists as return flows from
diversion just nbrth of the Republican River basi_n
from the Platte River and very large canals that
were constructed after the Compaét was negotiated,
cfeating tﬁese groundwater mounds that we have been
talking about, which part of those mou_nds. are
migrat.ing southward into the _R'e_publlican River basin.

" This mound of imported water provides é

soufce of supply for groundwater W_ells_ and also

discharges into some surface streams in Nebraska. I

MACKERETH LOMBRITTO & ASSOCIATES INC. 720.855. 048.8
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I -believe Mr. Pope a'nd-Mr. P.a.ttterso.n' béth'discuséed
2 ‘these mounds cause increased stream flow. |
3 The States agree that this water should
4 not count a.s 'virgin vﬁter suppiy_ or as _a'computed |
5 beneficial consumptive use. Additioﬁ;ally'any mound
6 should be recdg'nizéd as a_-t—:-re'dit against -dépletibns
7 to virgin water .supply. And then in Section V, or
8 Roman numeral V, Subsectidn'B.Z._b, this credit is
9 further limited during water-short year S ' .
10 administration. And 1 believe Mr. Pafterson will
Il talk about fhat in his discussions at that time.
12 Well, how do we determine this credit?
13 Well, basically we have to use, aglain, the
14 Republican River Cbmpact Administration’s
I5 groundwater model to evaluate the benefi.t.o'f this
16 credit. And we do it with two runs of the model so
17 that we can evaluate an historical condition. And
I8 in the second run, the recharge 'frﬁm these
19 diversions fr'ofn the Platte are, in a sense, turned
20 off, aﬁd a second run is made and then the two
21 moldels subtract the results from them. Ah_d then you
22 see the net benefit of the credit from this imported
23  water supply. o
24 " And this accounting is set forth in
Section Il of the accounting proced.'ur.es in

N
o
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Subsection A, and that's set forth on Page Il of the

accounting procedures manual. | would be glad to

‘answer any questrions'._wit_:h'respec't to the'accounting'.

of imported water supply.

SPECIAL MASTER MCKUSICK: On Page 24; the
second line from the bottom, there's a phrase, -
whether det.érr.nined. expressly or by implication,
which stopped me short. It says, Determinations of
beneficial cbnsumptive use from imported wate.r
supply whe_the_r determined expressly or by
implication; | |

MR. SIMPSON: | would turn to legal
counsel for explanation of that term.

MR. COOKSON: Your Honor, you've hit on
something that was the subject of much discﬁssion.

Our agreement is that if ybu are consuming

imported water and not virgin water supply, it

shouldn’t count, and that if after that consumption

occurs, there's still imported water supply getting
into the streams, we should get a credit.

The practical reality is the way the
model's constructed, you don't make two separ.ate._ -
determinations. You make a net determination, Whi_ch
is how much eﬁttra water is getting in. So we .

expressly determined the latter. By implication, we

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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Bave eliminated' the former, the consumption by'th.e '
well. _

So 'il.‘lr-OI“_del‘._'. to reflect that, we feached-a '
compromise language, which was, Whether it was
determined exbréssly 6r by implication. So it's
determined, but nof.expréssly determined. it comes . -
ouf in th.e wash. |

SPECIAL MASTER MCKUSICK: Fine. Thank you

- very much. | guess I understand.

" MR. COOKSON: That's the same response |
got from everyone else in the group.
SPECIAL MASTER MCKUSICK: That's all that
I had on your --
" MR. SIMPSON Okay. Movmg on qunckly to
Subsection G on Page 25.
We agree that the measurement techniques
need to be cléarly identified, as well as data |

collection and reporting. And we feel, through the

- use of the procedures set forth in the stibulation -

as well as in the accounting procedures, we have

very specific and detailed procedures for core

measurement for data collection and for reporting.

The purpose of this, of course, is to

prevent any future disagreements on reporting and

verification. And this is been discussed in quite a

‘MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0438
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bit of deté_il in Section Roman numeral V on Page 32
of the accounting procedures manual. | |

: And_, again, Mr_. Pop_e has 'di_scusse_d that
when he provided his exblan_atio_n of the acc_ountin_g

procedures. We thought it was important to very

clearly lay out what we would report, when we would -

report it, and all the details so that there wo_.ul_d
not be future disagreement.

Finally; moving to Subsection H, also on
Page 25, we talk abbut_augm‘entation credit. And in
particular, th_e States have agreed that a Stﬁte‘
could acquire existing wells, eliminate the
consumptiQe use of water by these wells, and pump
groundwater from_thesé wells or even 2 new well to a
stream to be used és__ an offset to depletions caused

by other consumptive uses or wells in the basin.

. The purpose of this is fo bring about compliance

with the Compact.

We have agreed that the use of these
augmentation wells shall not cause any new net
depletions to the str_eaﬁi sysfem, either annually or
long term. And the basis, again, for determining -7
the net effect of this 'pumping is the Republican
River Compact Administration's groundwater model.

And you asked how these wells would work.

- MACKERETH LOMBRITTO & ASSOCIATES, INC. - 720.855.0488

www.mackérethlo_m_britto.com depo@macke.refhlombritto.

com

© - "JT003089

J67




. CONFIDENTIAL EXCERPT ATORNEYS' EYES ONLY

WSY/RC. &
J67

: 82 of 166
82

o L - 0~ O~ vy W [

N N N N N N = = m o = = o= = = -
B b W N = © W O N O ! AW N -

'Let's say you had a series of wells 3 miles from the

north fork of the Republican River in Colorado.

‘Part of the water that is pumped by these wells and

has been used, séy, to irrigate crops comes from

storage and a part comes from the impact upon the
north fork of the Republican River. Let's say..that. o
ratio is 80 pefceni: from stofage, 20 percent from
stream flow. I'm just picking numbers.

We stop that irrigation, no longer
irrigate, turn those pump wells on:,' and pump that
water in a pipe to the stream. We get all the wé’ter
that is pumped into thers'tream abové a gauge and,
therefore, we view that we are offsetting the |
long-term effect of 20 percent depletion as well as

an additional amount of water that's being pumped

" from storage, the 80 percent, that will help offset

depletions.

| It's somefh-ing we would not want to do
unle.ss a Iést resort to come into compliance under
the Compact based on the five-year average.
Colorado _brought.this idea up. We thought it was
something that should be considered. We do it in
other parts of the state as a Way_ to offset the
eff.ect of other well depletions. It's usually a

short-term, interim pumping, not a permanent

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488 _
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long-term pumping, but_we-fe_lt we should be able to

do that. And we did get concurrence from the United

States and the pther__Statt'_as. But | want to make it
clear, we just can;i_: do it withouﬁ first ﬁavi.ng_the' )
Compact Administration's'appro:val in advance of the
plan and how it would operate. |

T_Hat c‘onciudes my comments on this.

SPECIAL MASTER MCKUSIC_I_(.:- [ have one
question on accounting. | | |

MR. SIMPSON: Sure. _

SPECIAL M.ASTE-R MCKUSICK: On Page 36 in
the accounting prt‘:cedur.e's. 'There's. .a wo.r.d,
"kriging." |
| MR. SIMPSON: Kriging.

SPECIAL MASTER MCKUSICK: K-r-i-g-i-n-g.
It says, Potentiallly ev_apotranspiration rater is set |
at a uniform rate for all classes and so on. The
amount is X at YA claimant stations and is
interpolated specially using kriging. _

MR. SIMPSON: You're pronouncing it
kriging. But it could be kriging. |

SPECIAL MASTER MCKUSICK: 1 didn't know
how to pronounce it. | | _l o _

MR. SIMPSON: It's a sta_tiéti_cal technique

to interpolate data from different points where you

'MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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have evaporatio'n, data and one location h'eeds
counting. You can mterpolate that data from

kriging. We have people in the room that can glve

you a great more detail about how it operates,

rather than myself but itisa statlstlcal way of
mterpretmg data )
- SPECIAL MASTER MCKUSICK: In other wotds,

the specialist kﬁqws what that means?

MR. S.IMPS.ON: Mr. Knox can define it or
explain it if you would like. _ |

SPECIAL MASTER MCKUSICK: And it is -
specifically defined? |

MR. SIMPSON: But it is a standard
procedure. )

SPECIAL MASTER MCKUSICK: Fine. Well,

~let’s go to Guide Rock. Mr. Patteiﬂson?'

MR. PATTERSON: Your Honor, I think we
call it making the data fit. | |

I will summarize Se.ction V of the final
settlement stipulation, whi.ch we have referred to as
Guide Rock. This section was developed in response
to concerns with less- than full water supply years.

Article 4 of the Compact provides that .
Kansas may take all or a po'r:tion of her allocation

from the main stem and ani{ unallocated sub-basin

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720 855. 0488
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suj:ply at or _riéar Guide Rock, Nebraska. The States.
disagreed in the Ia_wsu__it whether_. and .how.,this wouildl
occur. We believe thé_'sett!efnent agreement resolves
this issue ,by. :providing_fof' water _adminiétration in
Nebraska above Guide Rock at tiﬁes_ when.it will
provide a needed benefit to Kansas.

.In gen_era_l, Nebr_aska_has agre_ed.to provide
for regulation of ﬁatural_flow_ between Harlan County

Lake and the Superior Divét_'sion Dam near Guide Rock.

‘Nebraska will also recognize a pi’ioriﬁy date of

February 26, 1948 -- .

SPECIAL MASTER MCKUSICK: Explain whai_:
the significance of that is to me. ' '
- MR. PATTERSON: Part Kansas Bostwick

irrigation at a time date -- fhi_s is pat -~ this is

the same pfiority date that is held by the Nébraska

Bostwick Irrigation on the Courtlan.d_ Canal. And the

priority date is generally the date (;I;la_t is assigned

to a water right which determines where yoﬁ fall in

the priority system. And the way Water |

admihistration works in .our_staté, as well as in -

Colorado and Kans.ﬁs, is the more senior date gets

the water ffrst. . |
SPECIAL MASTER MCKU,S_IC-_K: And who would

be -- who would typically be the persons with Iow_e_f

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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priority? |
MR. PATTERSON: The last person in the

‘basin that came in and made application for a water

right and put the water right to use. So it really -

is a priority system. For the most part, in this
section of the river, the canals have older pfior-ity' :
dates. So the Franklin Canal, the Superior Canal,

the Courtland Canal, most of the individual water

-users in this section of the river are actually

later or what we call junior priority date's; thaf
would be junior to this 1948 date.

And that's significant here because what
we have agreed to do is when times are short on
water supply, Nebraska will shut off theée'jun.ior
users to allow the water to be available to the more
senior canals. -

Nebraska's also agreed to protect any

storage water that is released out of Harlan County

Lake from diversion by a user that does not have a
contract for that water.

Additionally, the States and the United

States have agreed to take action to minimize bypass

flows at the Su'per_ior_'ICourtland Diversion Dam. The

process that we have worked out for how that will

“occur is laid out in Appendix L.

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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There are two levels of projected water

supply that triggei' these actions by the States.
- The first -- and this is based on Bureau of

Reclamation forecasting. So when the Bur_edu of -

Reclamation is forecasting an irrigation supply from
Harlan County Lake that is less. than 130,000 acre--
feet, that's the number that is avallable to the
Neb_raska District and the Kans_as BostWIck District
under their_nev_v contracts when Harlan County Lake is
full.

So when the_Bureau's.forecasting less tha_n :
that amount and water is needed for direct |
irrigafion at Gu_ide R'ocl_(, then Nebraska will go out
and we will close or shut off any of these water
rights that are junior to the February 26th, 1948,
date, |

SPECIAL MASTER MCKUSICK: Now, where does

-I 30,00° acre foot fig'ure come from?

MR. PATTERSON: [t is included in the

consensus plan that was worked out between the

- Bureau of Reclamation and Corps of Engineers. It is
.generally the amount of water that would be

“available to the two districts together when Harlan

County Lake is full. So we picked that up. We

tried as best we could in this settlement to stay

'MACKERETH LOMBRITTO & ASSOCIATES, INC., 720.855.0488
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consistent with the consensus plan between those two

| federal agencies, as well as the contracts the

Bureau of Reclamation has entered into with the two

lrrlgatlon districts.

SPECIAL MASTER MCKUSICK And then where
does the 119,000 for tr'iggering}-.th.ejwatér-shb‘rt year:
administration? C _

MR. PATTERSON: That number is also
included in the consensuS"pIan between the Corps and
the Bureau and was collaborated on, I believe, if
you will, by the two irri.gatio_n 'distr_icts. So we,
again, picked up that numb.er as indicative of a
water-short year, sometimes when under this

agreement we've agreed to take additional actions,

- So we picked it up.

I'm sure wé cotlld get somebody up here and .
tell you a little bit more of t.he histoll;y of where
that came from. But, again, we tried to work with
that number since it had prewously been worked out.
When the Bureau is -- so when we hit the
130 or less 'forecas_t from the Bureau, Nebraska will
notify our junior users to this 1948 date that they
shbuld expect to be shut off that summer if - |
conditions don't improve. And then we will follow

thfough ahd_do that. The time frame we worked out

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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as part of the settlement is we will begin this
pafticular action starting in 2003, so this year.
When the Bureau i§ project;ihg an a_cfual --
a projected or actual supply from Harlan of less
than 119,000 acre feet, which we have called |

water-short adm_inistration,_._;hen Nebraska har.s:agr_e'ed

to take further action to limit our bé.neficial_ _'

consumptive use above Guide Rock to no more than the
amount of our allocation, Nebraska's allocation,
that is derived above Guide Rock.

" Where in normal years, if you will, we

" will be able to use our allocation on a statewide

basis. In these waté_r-short years, we will then
have to limit our consumptive use above Guide Rock
to the part of our allocation that is deri_ve_d_ above
Guide Rock. |

We have agreed that we will do this on a
two-year avel_'age_as__oppbsed to the five-year average
that David Pope talkéd about.

SPECIAL MASTER MCKUSICK: Now, would you
explain why the shift_f from five year?

MR. PATTERSON: The shift from the five
year -- again, we're_falking about times when we're
in water-short yearﬁ. So there is basically not

enough water --

'MACKERETH LOMBRITTO & ASSOCIATES, INC. . 720.855.0488
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SPECIAL MASTER MCKUSICK: You hopé it

- won't last too long.

MR. PATTERSON: Not enough to go around.
And the concern there, particularly from Kansas's
standpoint was if you are still in a five-year
average, ybu may have two of.these water-short..
years -- if Nebraska used heavily in"these two sHort
years, get a lot of rain in year three or in year
four, all of a-.sudden we're in compliance on a
five-year basis, but there were two very short yeé_rs :
that Nebraska was using more and Kansas was
receiving less. | |

| And.we un.derstood that dynamic. So what

we have agreed to here in these conditions is to use
this two-year averagihg. And we do have an
altérnative to tflat that I will get to in just a
second. |

We have also agreed in these water-short

~years that we will limit the consumptive use in the

_sub-basins above Harlan Coun'ty Lake to the two-year

running average of the sum of the specific sub-basin
allocafion_s plus 48.9 percent of the sum of the
unallocated supply from these sub-basins.

In these Years; Kansas will also limit its -

consu_mptive beneficial use in the sub-basins in

MACKERETH LOMBRITTO & ASSOCIATES, INC. - 720.855.0488
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northwest Kansas to no more than the two-year

" running average of the sum_of its specific

allocations,_and 51.1 percent o_f_thé.s_um _o'f the.
unallocated supply from those same s,ub_-b.asins;_ S5L.b
percent of any unused Colorado allocation from any
of those same sub-basins fhat-may.be.ava-ilable. -
In water-shbrt years, Colorado will limit
its five-year running average sub-basin use above
Swanson Lake, which is Trenton Dam, to the sum_qf
thé five-year running averége specific allo_cations.
from those sub-basins. In other words, Colorado
cannot use its allocation from Beaver Creek, which

flows into the Republican River below Swanson Lake

~ to offset any computed beneficial consumptive use in

the other three Colorado sub-basins.

So each State during water-short years has

different and tighter criteria that we have agreed

to all live with.

During Water-shorf years, Nebraska has the
discretion to dgtérmine how we will c-omply'; And we
have agreed to advise the other States and the
United Staf_es each year by April 30th of a.ny :
measures that Nebraska plans to take to limit our
consumptive use, and by June 30th of that year of

the final decision that we have made.

MACKERETH LOMBRITTO & ASSOCIATES, ING. . 720.855.0488
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In water-short administration years, only

imported water derived from sources above Harlan

County Lake or imported water from below Harlan
County Lake that can be diverted at Guide Rock for
irrigation or to fill Lovewell Resefvoir may be used
to offset Nebraska de'plétion'.s“_abqve Guide Rock:

o 'Appendiﬁ M describes an alternative that
Nebraska may choose to use. The alternative
provides that in lieu of the two-year running
average compliance schedule in water-short year
administration, Nebraska may elect to implement a
plan for reduction of computed beneficial
consumptive use above Guide Rock when the projectéd
or actual water supply in Harlan is less than |
130,000 acre feet. These plan.é must be previo'usly
approved by the Compact Administration.

If Nebraska chooses. to implement such a
plan, compliance above Guide Rock will fhen be based
on a three-year running avérage as opposed to the
two. For any year in which Nebraska implements an

approved plan, the plan shall be in effect for the

remainder of the ye'ar unless the projected supply

rises above 130,000 acre feet.
I acknowledge that this section is rather

complicated. And | would be happy to answer

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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que.stions.. | L _ e _ .
| SPECIAL MASTER MCKUSICK: Here we ar.e
tal'king about calendar .'years'.'j. : _ |

MR. PATTERSON: Again, we are talking
about calendar year. That is correct.

- SPECIAL MASTER MCKUSICK: On Page 28in . -
the Paragraph .B, the provision that states |
situations when Nebraska may offset any computed
beneficial consumpi:ivé use in excess c;.f its |
allocation that is derived from sources above Guide
Rock with iﬁ‘tported water supply cred.it; Now -- a.nd |
then it says, Nebraska will receive credit.on_ly' for |
imported water supply that -- and it Iists three
things. |

And Number 4 seems_to_be an unrelated
item. It requires -- .it receives 'c.redit only if it
produces water. above Harlan Coﬁnty.Lake,_produces --

two, produces water below Harlan County Lake and

-above Guide Rock that can be diverted during the

Bostwick irrigation season, three, pfoduces water
that can be stored or as heeded to fill Lovewell
Reservoir.. And four sajs, Kansas and Nebraska will
explore ci‘editing water that is otherwise usable by
Kansas. |

Is this just an éxpression of good will?

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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Or will there be other situations Where that credit
will be allowed. : |

MR. PATTERSON: I think, Special Master,

.one through three really remit to water that would

be available to the Bostwick Irrigation District in

Kansas. And four, it really is a'place holder that '
if Kansas could otherwise make use of some water
that we would import, either for Bostwick or some
other use that they may have, then we would talk
about getting credit for that. So real!j_{'four is in |
there pretty much as a place. holder. . |

'SPECIAL MASTER MCKUSICK: | guess the
overall question in regard to the -- is a
water-short year administration the same as it is.on
the five-year averaging? And how is this consistent
wirth the Corﬁpact?

Perhaps may i ask whether the pos.ition of -
the.State's seems to be that it's not inconsistent
with the.Compac":t. You have situations where you use
five-yeér and then you can shift to two-year or you
may shift to three-year. . ”

' MR. PATTERSON: | think it's the same

answer we gave before. | 7 |

MR. COOKSON: Obviously, one of the areas

of dispute, as you will recall from the issues that

- MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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you had identified for resolution, was what does the

provision about Guide Rock me'an?___ In terms of an

~annual or even an averaged annual Compact allocation

for Kansas's perspéctive, they're really interested

in water being available wh_eh_t_hey needed it.

-What we tried to address here wasa

practical solution within the general principles of =

the Compact, without being inconsistent with its

terms, such t_hat we cou!_d_ address their practical

concerns in a way that didn't, in the others State’s

view, unduly burden us with non-Compact allocations.
So it was a comprqmige that we tried, ir_l

the spirit of Article 9 which allows the Compact

A_dministratibn i:o_ adopt rules and regulations that

are not -- that are consistent with the terms of the

- Compact.

So we tried to address the dispute over

‘Guide Rock and what that meant in a way that

addressed the needs of Kansas in a practical way and |
addressed the concerns of the- upstream States so,
such that we aren't burdened with what we would
consider to be non-Compact obligations.

And you're right, and when it all comes
down to it, we tried.,t,o_ find something that wasn't

inconsistent with the terms of the Compact because

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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 the Compact doesn’t expressly address this issue.

It's one of the areas where it's silent.
SPECIAL MASTER MCKUSICK Thank you,
Mr. Peterson. a

We should move to Section VI on soil and

' water conservation. Mr. Slmpson"

MR. SIMPSON For the record, I m Hal
Simpson, Colorado state engineer. I'm going to
dlscuss Section VI, which begins on Page 30 and
carries over onto Page 31 and 32.

First, in Subsection A, the States spell

out or set forth how they're going to account for

evaporation from federal reservoirs. And these are

residence varies that are greater than 1,500 feet
in, The States have noi: included in previous
Compact accounting of consumptive use.
Beginning in 2003, the States will,. in
fact, determine the evapora.ttion-fror_n"these
reservoirs greater than 15 acre feet in accordance
with procedures set forth in Section Roman numeral
IV.A.2.f on Page 23 of the accounting procedures.
SPECIAL MASTER MCKUSICK Maybe we have
talked about this before, but why do you restrict
this to-nonfederal reservoirsj above Harlan County .

Lake? Are there nonfederal reservoirs down_stream

MACKERETH_LOMBRITTO & ASSOC]ATES, INC. 720.355.0488
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that are inconsequential? o _
MR. SIMPSON: | believe that is the case.
I would have to ask Mr. Pope. But | think the

concern was the impact on the inflow to Harlan

~ County Reservoir and the storage for the Bostwick

Irrigation District. :

| Moving on to Subs.eci_:_ion: B,. dealing with
soil and water conservation measures.r During the
negotiations, it became clear that the apparent'
reduction of surface runoff from some of the |
sub-basins could not be fully explained by changes
in precipitation or from depletions resulting from
groundwater pumping and use. Therefore, the States
and the United States have agreed to study the
impacts of nonfederal reservoirs and the Ian.d -
terracing on the virgin water supply of the basin.

The States and the Unitéd States will form_

a committee by January 31st of 2003 to be known as
the Conservation Committee. By April 30th, 2004,

the conservation committee will submit to the

Republican River Compac_t Administration a proposed

) study to quantify the effects of _evaporat.ion and

land terracing practices on .watér_s,upplies.
If the Republican River Compact

Administration accepts the proposed sfudy plan, the

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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States and the United States will ur.l.dertake the

study at a cost not to exceed $| million, with

_Uhited Statés responéible.foiﬂ 75 percent of the cost
and the States responsible for one-third -- each
State reISpons.iblel for one-third of the remaining
25 percent. |

The States portion may be provided by -
i-n-kind contributi.ons,. in other wo.rds, salaries of
staff who assist in that study. Study must be
completed within five years of the date the study is
accepted by the Compact Administration. The
participation in the study does not commit any State
or the RRCA to take any action or include the i.m.pact

of soil and water conservation measures in Compact

accounting.

Participation in the joint study by the

States or the United States is contingent upon the

~ appropriation of funds by the respéctive'State

legislatures and Congress.

Any questions?

SPECIAL MASTER MCKUSICK: | don't want to

‘minimize the importance of this, but isn't it true

that these measures that are -- that the parties and
the United States have committed themselves to,

really don't have very much to do with the -- with

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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settlih_g the cont_rover'_sies.in this_é’c-ti,on, b:ut. are
valuable.add-qns,_. _sd to spéak? __
MR. SIMPSON: That is correct. -
'.SPECIAL MASTER_MCKUSICK: Thank you very
much, Mr. Simpson. | |
"Now go on to Section VIl on.dispute
resolution. Mr. Pope? |
MR. POPE: Thank you, Your Honor. For the

record, again, my name is David Pope, chief engineer

: for. Kansas.

Section VIl deals with the issue of
dispute resolution. It's set out in some detail,
and I'm siﬁply going to summarize, | think., what
some of the key elements of this are,

AII disputes must first be submitted to o
the Compact Administration for ifs consideration and
action. The Stéte raising the issue must de.fine the
dispute, provide supporting materials related to the
dispute, and propose a schedule fo.r resolution. |

If a State raising the issue believes the

issue requires immediate attention, they may

designate it as a fast-track issue, in quotes, which
must be addressed by the Compact Administration
within 30 days, unless, | think, by agreement to

extend that vote.

MACKERETH LOMBRITTO & ASSOCIATES, iNC. 720.855.0488
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As in the past, each State has one vote in

each decision, and the decisions by the Compact"

- Administration must be unanimous.

Any issue which cannot be resolved by the

Compact Administration shall be submitted to

- nonbinding arbitration unless otherwise agreed to by

the States with an actual interest in the dispute.
The States involved in the dispute may agree to
another method of dispute resolution or that
arbitration shall be binding, but no State shall be
su'bject to binding arbitration without its express
written consent.

For issues .sub'mitted' to arbitration, the

settlement outlines a process to define and amend

the scope of the dispute, the process to idéntify

the skills needed of én arbitrator, and for his or

her selection and the contents of the decision by -
the arbitrator. Each State is required to indicate |

its acceptance or rejection of the arbitrator's

decision within 30 days.

And, finally, after a State has
participated in dispute resolution, the settlement
prov.idés' that it has exhausted all administrative
remedies and can then seek relief from fhe United

States Supreme Court for resolution of the dispute.

'M'A.CKERETI-_I LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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The arbitrafdr's-'-dec-i's_ion'_can be admitted to the

Court, but shall not be deemed as conclusive. .
There |s a lot of detail, of coufse, in

these prévisions that I'm sure you can read through.

But those are kind of the key elements. And I think

this was.an attempt by the p.akties-to-..-try- to resolve. .. . .

disputes, if possible, through the Compacf
Administration, and then throdgh other alternative
dispute resolution methods, if possible. |

SPECIAL M_ASTER MC-KU_SICK:'. This provision,
again, is something which i§ not directly related to
this dispute, but perhaps awfully good if this had
been in place before the dispute came along. And it
is a very valuable add-on in this final settlement
stipulatio.n. |

" MR. POPE: Yes. 1 think that was the view

of the parties to try to develop a mechahism that:
will help deal with issues and help avoid future
cases of this nature, if possible. o

SPECIAL MASTER MCKUSICK: Back in the
definitions section, _there's a definition of
"submitted to the RRCA" and a definition of
"reasonable opportunity.” -
| What do you understand -- if a matter is

submitted to the RRCA, according to this definitioh.,

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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and if the RRCA has a reasonable opportunity to
il.wes'tigate and act upon. that matter and -- but the
RRCA does nothing, is the implication that the |
request.l.ms been denied? |

" MR. POPE: In general, a.md_therejmay be
somé coi'nments- thét-:codhselewho worked on this may
.wan't to make, but ] think the attém_pt was to make
the language mandatory in the sense that the RRCA .
will do something with it. _

SPECIAL MASTER MCKUSICK: Will act on it?

MR. POPE: Will act on it. | think that's
pretty élear in the provisions. If they do nét act
within the time frames that are set out, | suppose
it would be by default denied. That seems to be the
.counsel's position. _

SPECIAL MASTER MCKUSICK: I see counsel
shaking their heads affirmatively.

MR. POPE: It's framed in a substantial
am-oﬁnt 'of detail to try to provide a process that
leads to some decision duringrtﬁe course of the
process.

. And, again, there's really two types of -
disputes. There are those things that are probably
not nece.ssarily a short-term quick problem that

needs immediate resolution versus those that are

- MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488 -
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more complex that are going to require some fairly

extensive consideration. | guess 1 have nothing '

further unless there's questions or further

supplementation.

SPECIAL MASTER MCKUSICK: Fine. Thank
.you,. Mr. Pope. - - -
| Now, the remaining sectiohs, we turn to
counsel to comment on, Section VIII is

nonseverabilty of the agreement; IX is the entirety

of the agreement; and X is the retention of

jurisdiction by the Special Master,

_And leaving X for the l;homent, goi_ng.-back
to VII., nonseverabilty of the agreem_erit and, IX,
entirety of the agreement, do counsel have any
comments?

MR. COOKSON: Unless you have specific
gquestions. _

SPECIAL MASTER MCKUSICK: This is a
standard provision. Do they have any partic.ular
significance here? .

MS. ANGEL: Yéur'Honor, Carol Angel.

'_T.he nonseverabilty provision, | would say,
is very particularly-signi_ficant' in that this was a
very complex settlement put together piece by piece

with different pieces of great importance to each of

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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the parties. And so nonseverabilty is just such a
vital part of this e'ntire agreement. | would juSt
like to underline thaf-. 1 hope .the language prétty
well speaks for itself. .

SPECIAL MASTER MCKUSICK: Any further

comment on that? -

And the entirety of the agreeménf, there
aren't any oral site agreements, so that's
understandable.

Let's go finally to the reténti'on of
jurisdiction bf the Special Master. And this
relafes sp'ecifically to the form of the proposed
consent judgment and the modification that I passed
out to you by way of suggestion.

Your comments now do not need to be final,
by any means, at least as of now. Unless | hear
something strongly to the contrary, | woul_c_i propose
to send this out in my draft second report.

Could | hear from each counsel, first
starting with Kansas, what your view is on it?

MR. DRAPER: Yes, Your H-onér. I'm John
Draper, counsel for Kansas.

| Our first reaction to your proposed change
to therlan.guage of the proposed consent order is

favorable. I think that would be an improvement.

' MACKERETH LOMBRITTO & ASSOCiATES, INC.  720.855.0488
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And | think it does address something that we had

~ overlooked in putting the documents together. It

would be helpful.

There's one item | would mention just so

- that we're all aware of it. We're currently under

an order 't_o._..make_:_some,:final;—pro.duc.t-ion,—,_by_--‘
j'anuary. I5th. And We have made substantial --
SPECIAL MASTER MCKUSICK: Kansas is?
MR. DRAPER: Kansas. Just Kansas. And
Kansas has made substantial progress. We are
prepared to produce over 12,000 pages of scanned
documents with coding and indexes. There is,
howev'e'r, a part of the production that has proved

impossible to complete by that date. And | checked

- with the other states this morning and obtained

their agreement to my request to you today to allow

us two extra months to finish this.
SPECIAL MASTER MCKUSICK: You say two?
MR. DRAPER: Two extra months, yes, Your
Honor. This is primarily 1arge format maps that

have been used in county assessor offices and other

_ information that they are actively using it. It has

not been possible for us to get sufficient access to
those documents.

And so | would be requésting, and | do

MACKERETH LOMB_RITTO & ASSOCIATES, INC. 720.855.0488
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request, that we be allowed to make the production' '

‘that | have mentioned by the due date of

january_l_Sth, but be allowed t.o complete that

production not 'I_ater'than two months from that date.

This ties somewhat to the language that

we're looking at here. This would -- the language -

~talks of re'com_m'ittin'g it to the Special Master, the

case,'for_ purposes of monitoring the finalization of
the groundwater model.
SPECIAL MASTER MCKUSICK: ‘Are these

documents due to be produced relevant to what the

- groundwater modeling committee is doing?

MR. DRAPER: | don't.believe so, Your
Honor. To my knowledge, they are not relevant to -
that. |

~ SPECIAL MASTER MCKUSICK: Of course, |
want to hear fr;em the other states. Let's --
perhaps let's put aside -- well, you suggested that

this was in some way related to the form of the

~consent j.udgment or the proposed -- the proposed

decree that | would put in my report, recommend to
the Supreme Court in my report"

MR. DRAPER:"Yes, 1 think in seme way it's
related. But upon consideration, | don’ t believe

that it would require any amendment of the Ianguage

- MACKERETH LOMBR!TT_O & ASSOCIATES, INC. 720.855.0488
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you have proposed.

'But | wanted to raise the fact that we
would be asking for an extension on part of that
production for two months. “And presumably, if Your

Honor is agreeable to that, that would be an order

that would be entered soon, but effective --it -~ ... .. -

might be effective after you have submitted this
report to the Court, depending on with what speed -

you proceed.

SPECIAL MASTER MCKUSICK: Let's, if | may,

put aside the question of your extension and just

talk about the form of the decree. And I understand

your reaction is generally favorable.

MR. DRAPER: Yes. Thank you.

SPECIAL MASTER MCKUSICK: Nebraska?

MR. COOKSON: Your Honor, in reviewing
this, and wifh the clarification that you gave me
before the break, I think this satisfies our needs.
The first paragraph approves and adopts the terms of
the final settlement stipulation. Your paragraph
refers to them as binding procedures of that -
stipulation, which are the tﬁings that we need to
get out of this consent judgment as quickly as we
can so we can move forward.

- 1 don't think -- we also were momentarily

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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concerned that this might have a conflict with the

~severability provision; however, all we are doing in -

terms of the States is providing a proposal, which

"you are free to disregard, regard, or do whatever

you like, as is the Court. And so we don’t believe

that it is in violation.  :.:

SPECIAL MASTER MCKUSICK: | worried about

the nonseverabilty clause. And it seems to me that
what FP'll call my proposal implements Section X and

saying the Special Master will retain jurisdiction

and do two things and doesn't this proposed decree

be issued by the Supreme Court do just that?
'MR. COOKSON: | would agree 100 percent,

" Your Honor. And, in fact, what the States -- our

view is ih terms of thé severability agreement that
we are making a proposed consent.judgMent._ You will
make ybur proposed consent judgment. And on behalf
of the State of Nebraska, if this is the language, |
can indiCate_ that we will consent to your proposal
as opposed té the one the States came up with. So
from our perépective, that works.
~ SPECIAL MASTER MCKUSICK: Thank you,

Mr. Cookson. Ms. Angel for Colorado? |

| MS. ANGEL: | agree with Mr. Cookson that

this doesn't present.a severability problem. And in

J67

- 108 of 166 -

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
www.mac-_kerethlo_mbritto.com . depo@mackerethlombritto.com JT003116



 CONFIDENTIAL EXCERPT ATORNEYS' EYES ONLY

o w [ — o 0 -] ~ - o o (7 [ 3 — [—] 0 -~ -~ -] [, | - w [ ]

[
v

general, we think it's a good ide'a. to make it clear .
that you have retained jurisdiction for this.
The.only clari.ficétion that perhaps we
might. asi( is you refer to a final report certifying
adop_tibn of the groundwater model. And that to fne_
implies_essentially._an...:admin'iste:rial act and n.ot..a.... e
full-BIown report that we have had on gréuhd_v_vat_er or
will have on this settlement. Is that a proper |
understanding? ._ _ _
SPECIAL MASTER M_CK_USICK: Absolutely. |
What | visualize the_fiha] report being, literally .
that, the parties have adopted fhg RRCA groun_dwater
model in accordance with the bindihg procedufes of
the binding settlément and ple?se discharge me.
MS. ANGEL: And presumab-y please pay you,
Yés, s.ir. This looks fine. Thank you. |
SPECIAL MASTER MCKUSICK: The U_nite.d
States? ' _ |
MS. HIMMELHOCH: Your Honor, Sarah |
Himmelhoch. We have norobj_e_ctioﬁ to the pfoposal.
In fact, we think it's a good solution to a_proble.m.
we hadn’t spotted. _ _ _
~ SPECIAL MASTER MCKU#ICK: Thank you very
much, |

| do think that -- and clearly Mr. Knox -

MACKERETH LOMBRITTO & ASSOCIATES, INC. 7_20_.8.5‘5.04_88
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and his colle'agués on the grohn_dwater modeling |

committee are very, very conscious of it. It does

it seems to me theré's greét pressure put on

completing the groundwater model as quickly as

possible or identifying problems along the way to

success there, as early as possible. So getting "

about resolving them by the mechanism that the -
that is set up in the final settlement stipulation.

| guess we're really at the point now to
consider your requesf, Mr. Draper., Again, what
relationship does this have.t.o the proposed de;:ree?'
Suppose -- what VIreIationS'hip' does this have to the |
proposed Supreme Court decree that | expect | will
be putting into my report to the Supreme Court?

Suppose | am -- in the very happy event am -
able to file my report on the 15th of February, -
which was within your two -month extension? How_.
would the -- whether or not there was an extension
or not be affected? .

MR. DRAPER: ! don't think there would,
Your Honor. 1 think -- |

SPECIAL MASTER MCKUSICK: You think it
would be? . |

MR. DRAPER: | think that would be an

acceptable situation. In other words, if you were

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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to agree to our request for a two-mbnth extension -
with the support of the States, but- enter your -- or
submit your r.eport to the Court before the trwo '
months is up, | thin_k it's still a standing order,
whi.ch, of cou:rse,- wé would be comply_ingwith. But |

just wanted to raise.it.in this context since it did ... .- -

cross that potential boundary.

" SPECIAL MASTER MCKUSICK: 1} guess | -- a.nd
obviously | have got to hear from the people who are
aniious to have the production of this stuff. |
supervised discovei‘y all the way through while -
settlement discussions were goi'ng'on. And there:
were two purposés of that. -

| Number 1, yoﬁ had to knbw the facts in
order to know wh.at you're settling. And, in other
word§, at least, I'm sure at Ieast.in some respects
the data was relevant fo the settlemenf discussion.
The other thing.Awas' to gef ready for trial in the
case the settlement fell on its fac.e. Now we have a
settlement. | | |

And | guess -- and both of those uses are .'

out the window, except for the construction of the

groundwater model. And | guess you aren't really

the one to ask, but | guess.l -- why don’t we hear

- from what the position of the other people may be.

"MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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And let me -- |

MR. DRAPER: _You.r_..Honor?

SPECIAL MASTER MCKUSICK: Yes. -

MR. DRAPER: | might say that the reason
that we are complying with it is because you have
ordered us to. . - .o i o

SPECIAL MASTER MCKUSICK: Excuse me, |
didn't hear you.

MR. DRAPER:I The reason we éfe complying
with your order and asking for an. extensi-on e

SPECIAL MASTER MCKUSICK: Because it's
outstanding?

MR. DRAPER: Becausé_it is a standing
order and we .intend to do it. I don't understand it
to have any relevance to the completion of the

groundwater analysis.

SPECIAL MASTER MCKUSICK: Mr, Cookson?

MR. COOKSON: We -- again, we have agreed

to the extension. That is fine. With the
understanding that on the 15th, we are going to get
everything that they have now that is encoded and
scanned and ready to go, which Mr. D-répér has
indicated is approximately I2,000 pages.

That information is much like the

information that Kansas requested from us in the

- MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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_formal discovery proce'ss'that we were obligated to

provnde last November in that while it may not be
directly related to the groundwater model it is
data and information that can be used to verify the

data and inputs that are going into the model. It

- is underlying records, while not the actual data: ..o .o

itself, it does go to our ability as one of the

tasks that Mr. Pope identified that remains to be

-done, which is to verify the other States’ data.

And so to the extent we get what they have
told us is commg on the I5th and understanding the
practical problems that they have getting the rest
of it, we felt it was reasonable to agree to the
extension. But | want to make it c.lear, we do view
this as potential verification information for what

they have provided as their data and input to the

‘model.

SPECIAL MASTER MCKUSICK: In other words,
it is -- you do view it as essential that you get |
it, but you're willing to have the two-month
extension.

MR. COOKSON: With the understanding that
they are giving us a substantial portion of ii_:'-- |

- SPECIAL MASTER. MCKUSICK: -- on the I5th.
MR. COOKSON: On the I5th.

'MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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SPECIAL MASTER MCKUSICK: And then get the

rest of it by the I5th of March?
"MR. COOKSON nght. ‘That is reasonable. o
We understand their practical problems, the

Iogistical problems t'hey have to deal with and want

to.be reasonable in.trying to work that out.- ‘But-we

don't want it to appear that this :nformatlon is not

- necessary. We requested it for a particular reason,

one of which was to understand some of the
information that would ultimately go into the model.

SPECIAL MASTER MCKUSICK: Do you consider

that the delay on at least part of the produced

materials will in any way delay the groundwater

" model?

MR. COOKSON: No. fhere is sufficient
work for all of tne people that we have working on
the .mode]ing for them to accomplish other things
while we wait for that to come on the 15th.

SPECIAL MASTER MCKUSICK: Could we hear
from Colorado? |

MS. ANGEL: | agree with everything
Mr. Cookson .has said.. | have nothing to add it is .
lmportant for verlflcatlon I think we can agree to

the extension. I don't think it should delay the

- groundwater modeling work.

MACKERETH LOMBRITTO & ASSOCIATES, INC. = 720.855.0488 -
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SPECIAL MASTER MCKUSICK The Umted
States have anythlng to. ::tdd7 |

MS. HIMME__LHOCH:. No view, Your Honor.

SPECIAL MASTER MCKUSICK: Is that |

~satisfactory, Mr. Draper, that we'll amend the order

to prowde that whatever is avallable by the 15th
WI" be produced and the balance will be produced by
March 15th? | |

MR. DRAPER: Yes. That would be very .
satisfactory, Your Honer.

SPECIAL MASTER MCKUSICK: Fine. Thank you
very much. | '

| think we're ready noW, if we may, to
hear from counsel on a wind-up. Today has been very
useful to me, and | think | would appreciate hearing
from each of counsel te -- on the question', what do
you have to say . what do yeu have to suggest to me
to go into the r'eport to do a e_eliing job for the
settlement that. you hav:e arfived at? That's the --
the Court wants to knoﬁ how this jives with the
Compact, how it serfr_es public interest, et cetera,

et cetera. -Ahyway, that's what | ask you.

- Do you want to start, Mr. Draper?

MR. DRAPER: Very good, Your Honor.
SPECIAL MASTER MCKUSICK You have been in

| MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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~ this po_sitién before of having draft reports from

“original jurisdiction going that you have had to

comment on. Now we look to you for anfthing ybu_

~have to say to us.

MR. DRAPER' Well, it is a great pleasure .

to be able to comment on this antnc:pated report.

We support this settlement. As you can see from the

documents that have been filed, it has been the
result of a great deal of work by all three States
and the United States in a very cooperative fashion.

It seems to me that it serves the pub'lic

_ purpose whenever a controversy among States can be

appropriately laid to rest without expending a great

deal of the time and energy of the United States

Supreme Court, which has many important duties. And

I think that's what we have achieved here.

This settlement, in our view glloWs, the
perceivéd ambiguities in the application of the 1943
Compact to present and future conditions to be
resolved in a manner that is not inconsistent with
the Compact and that satisfies the prime concerns of

the three States and the United States in this basin

~ that are related to the Compact.

Most lmportant among these, from our point -

of view, is the embrace of the ruling of the Special

MACKERETH LOMBRITTO & ASSOCIATES, iNC.- 720.855.0488
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Master in his first report that .groundw,a'ter. use in

the basin must -- and affecting thé waters of.the
Repub!icén River must be accounted for to the extenf
of any affect it has. |

We think we made a tremendous leap forward

‘when you made that decision. That has been adopted .- ...

for purposes of this settlement as the core of the
settlement. And in our view, is the central pillar _
on which this stands. And we heartly recommend it -

to you and to the Court.

SPECIAL MASTER MCKUSICK: Thank you very -

much. Nebraska?

MR. COOKSON: | agree with Mr. Draper that
your ruling oh the first fundamental issue that was
placed before you put us in a position where things

started to fall into place. But when | sat down to -

: ﬁltimately evaluate this settlement for'bot_h the --

and provide an analysis for both the governor and.
the attorney general of Nebraska, | looked back at

the issues that you had identified for pre.trial

resolution after you addressed those initial set of

issues.
And I'tl paraphrase them, but t'here_ were

six basic issues. First, what do the '49 to '94

. Republican River Compact Administration numbers mean

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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in practical terms? And maybe more importantly,
whaf do we do about past actions? Ybur ruling on
the ‘49 to '94 numbers being binding was sort of the
second leg of our stool.

~ To make the stool Stahd, the parties got
together to make the third leg.. So-the other.. L
'queétio'ns we needed to address were, may a
complaining State recover darﬁages-for water overuse
in a year in which a compl'aining State would not -
ha\?e been able to put it to us.e.

The third was whether a State was free to
consume“ its total allocation without regard to
specific sub-basin allocations. The fourth issue
was whether Nebraska was required to deliver Kansas'
entire main stem allocation at Guide Rock, Nebraska.
The fifth was, what is the criteria to defe_rmine |
whether weI.I pumping Water is subject to Compact
accounting. Aﬁd the sixth was how do we attribute

contributions to stream flow from the groundwater

~ mound.

I think as you listened to those questions

- and you juxtaposed those with the sections of the

settlement agreement, you see where we've come from
and how we got to where we were. And so we have, in

effect, addressed those issues in terms of how does

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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the ¢ompact apply to those issues, hdw-shpuld it be
interpreted.

SPECIAL MASTER MCKUSICK: And it is so

- much better for:you to have resolved them with a

little give and take along the way than to have them

resolved by square-cornered decisions from-the ool s L

Special Master who might well have gone wrohg inthé-'
process You have got it right now.

MR. COOKSON And | think the added -
benefit, as you have pointed out several times is,

we have added on significant parts to this

‘settlement that weren't part of our initial

controversy but will allow this process to work in
the-mahner that was envisioned in 1943, but frankly
was not put into detail at that time,

SPECIAL MASTER MCKUSICK: And also you
could give and take on those other issues to resolve
the heartland of the case.

MR. COOKSON: Right. And what we'yé done
is we havé created an .interwoven product that we
believe -- 1 think all of the States agree not only
is consistent with the terms'of-the Compact but

provides a meaningful way for us to get along in the

- future and administer the Compactin a way that’s

beneficial to all three States,.

"MACKERETH LOMBRITTO & ASSOCIATES, INC. _'72_0.855'.048_8 '
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I think | happen to catch a little bit of

Mr. Pope's statement on a local television

_statément’, and I think he was right. ‘This is one of -

those unique situations where this settlementis a
win-win-win for all three States, and hopefully also
for the U.S. in that we have addressed their .

concerns.

' SPECIAL MASTER MCKUSICK: You mentioned

groundwater model, Number |, that the past damages
for past years, '94 and béfdre.: One thing thaf |
interests me is here we now have eight years
subsequent to 1994. |

And when -- and all the issues of water
quantities, of consdrﬁptive use, and all the. |
difficult -- even if we determine violatiqns, the
cry out, what are the damages and so on. |
understand in another case that is being tried out

at great length, for those eight years, that's

~another reason why this nonseverable settlement is

of significance here.

You have -- you have settled out any
possible claims that would have been exceédingiy
difficult and lengthy to try rélating to possible -
violations in these eight years.

MR. COOKSON: Yes. | think all three

7- MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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‘States recognize that very point that while --

before '94 we had a framework within which we were

going to be Working,. there really wasn't anything

from '94 to the preseﬁt.

We were fortunate in that that périod .
happened to be a period in the basin that was .
.rélativel-y wet, so to sPeak_. But | think the =
urgency of the drought that. we are now under and
Have been for the past year or so, sort of méde it
clear to us that _V\.re.need.ed to get together and get
this resolved for the benefit of all three States,
as we went into what is a very dry perlod

SPECIAL MASTER MCKUSICK: Thank you very
much Mr. Cookson. Colorado?

MS. ANGEL: Your order asked us to address
why the settlement is consistent with the Compact
and an effective and beneficial resoldt.i_dn of the
dispute. And from Colorado’s perspective, this is
indeéd consistent with the_. Compact and a very
effective and b.enefic_ial_resolution.

Our perspective is a little different. We

are the driest part of the basin. We have

11 percent of the water supply and our agricultural

economy is based almost entirely. upon wells that

were put in between 65 -- 1965 and 1980, 30 to |5

. MACKERETH LOMBRITTO & ASSOCIATES. INC. 720 855.0488
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years before this whole con-troversy erupted. So

what we needed to work towards was a settlement that

allowed Colorado to bring those wells into the
Compact accounting and consistent with your order, |

and still protect the interests -- the important

" interests of the other States.

And I think throug.h compromise, that's
exactly what we've been allowed. to do. As you said
yourself, Spécial Master, just a.few minute'.s ago, it
works so much better when you can do these things-
thrdug-h compfo.mise, through administrative and

engineering considerations rather than

square-cornered legal decisions.

At the same time, it is very consistent

with the Compact. As Mr. Pope said earlier, the

Compact was a prospective and'overarching broad

document. It was entered into almost 60 years ago

and the engineers that entered into it -- _
~ SPECIAL MASTER MCKUSICK: It was 60 years
ago. It's only a few months short of 60 years.

MS. ANGEL: That"s correct. And the

~engineers who negotiated it expressly acknowledged

that there were details of administration that would
need to be, needed to be worked out, and | think

that's what this settlement does. It sets out very

MACKERETH LOMBRITTO & ASSOCIATES, INC. -720.855.0488
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specifically agreements on administration and

accounting that are consistent with the Compact that

fit within the spaces in the Compact where things

are not clearly defined or are ambiguous or simply

'not'_a.ddressed.

And | think it fits-within Article 9,

~which says that it's the duty of the three States to

administer the Compact through the state engineers.
And it gives .the officials the ability to adopt
rules and regulations consistent with fhe Compact.
And, in fact, .t.hat's what the accounting procedures,
which are not part of this settlement do. |

We have taken great pains to take your

ruling on the inclusion of depletions from Ogallala

groundwater and make it work in Compact accounting,

which is not a simple procedure. If you look at the

accounting prdcedures, there's a lot of thought that

~ has gone into taking the groundwater model runs and

de'scribi'ng exactly what model runs will be done,

- what will be compared and then how that will be put

into Compact accounting.
And then as Mr. Cookson mentioned, we've
taken those other issues where we did not agree on

the precise way the Compact-should be administered,

-and we've come to a compromise, an agreement on how

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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‘that will work. One of the more important things.

for Colorado is the agreement on use of specific' -

‘sub-basin allocations..

Because Ogallala groundwater depletions

are now included, we are faced with including

depletions from wells that don’t confine themselves : - .

to any particular Sub-basin, necessarily. They
don't obey those sub-basin boundaries. They don't
confine themselves to any particular water year.
And so to maké thaf work, we have the agreemehts'on
sub-basin allocation use, we have the agreements on
averaging. |

We _have also agreed, of course, on the
Gruide Rock adnﬁ_inistration, which was a great
controversy, which we thankfully were not terribly
involved with, but that, of courﬁe-, is a majof part
of it.

As to why this is a beneficial and
effectfye settlement, it's given us the opportunity

to create solutions just not possibﬂle in litigation.

I mean, the best example is the groundwater model.

This was a m_odé! put together in record time,

specifically because the very high-powered experts

~ hired by each State, instead of figrhting each other -

and testifying --

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
www.mackerethlombritto.com depo@mackerethlombritto.com

JT003132




CONFIDENTIAL EXCERPT ATORNEYS' EYES ONLY

WSY/RC - .
J67.
125 of 166
125

B W N = © W ® N &6 N1 A W R — 8 v ® N & UoA W N

N
w

' SPECIAL MASTER MCKUSICK: The battle of
exp'ert_ﬁ. One shudders to think of that being tried -
out in a court of law. ) - | |

 MS. ANGEL: Exactly. -With your

backgrouhd, perhaps you could make senrse of it.

SPECIAL MASTER.MCKUSICK: From Maine, ..

" because [ know all about it.

MS. ANGEL: But Mr. Knox who has advanced

~engineering degrees and chaired the groundwater

modeling committee told me that when they got going,
it 'w.as like they were speaking in a different
language. They were able to communicate directly
with each other, speaking in partial differential
equation-ese as opposed to English and we didn't
have to filter it through a Iawyer-asking .qu_.es_tions_
to you weighing it and then weighing it against
someohne else. And so | think we have mad'é an |
amazing progress-.

And the cooperation and the level c.}f. :

effort they put into it gives me great confidence

that we will have a model that is far super'ior

because it's a cooperative model to anything that -

could come out of litigation. And it will certainly

be at least cost and far less time. You only need

to compare it to the Arkansas case or even the

MACKERETH LOMBRITTO & ASSOCIATES, INC.  720.855.04
www.mackerethlombritto.com . depo@mackerethlombritto.co
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“discovery that went into Nebraska v Wyoming before

the settlement.

We have also, 1 think, Mr. Cookson noted

~this and you'vé noted this, we've 'gone beyond the

issues that were directly at -- in dispute and we've:

looked at.other things that could be a problem. -And -~

we have tried to cooperatively built a framework for
the future. We have the dispﬁte resolution
provision.

We have the accounting procedures,.which :
were largely the product of a committee that
;onsisted of the three engineering advisors from
each State, the people who will be doing this fn the
future. But they also took care to make it very,

very detailed, including tables and formulas, so

that their successors will be able to hopefully

administer this Compact without leading into the

kinds of disagreements that brought us before you.

This, of course, dismisses all the claims.

It releases us from the threat of damages. And when

you are dealing with public entities and the kind of

bu'dget crisis that has struck all three states,

‘that's a very significant achievement. It saves us,

of course, the litigation costs.

It's overall, | just think, a very -
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_ beneficial achievement. It's -- | think it really

parallels the achievement that led to the Compact, -

the three -- essentially the three engineers from ..

‘each state sitting down and working it out. And |

think the fact that we are here is a testament to
the characters of the three state .en-ginee'rss we have. . .
now.

And | also really want to give our thanks

-~ and give credit to our mediators who have made

substantial contributions throughout the entire
process. |

And also, I'd like to thank you for --
even though it wasn't always pleasant, keeping our
feet to the fire because we wouldn't be here
otherwise. .

SPECIAL MASTER MCKUSICK: It was very
pleasant, |

MS. ANGEL: So in case you have any doubt,
we f.eal!y -.- we heartly support this settlement and
would ask thét you would recommend that the Supreme
Court approﬁe it':..

SPECIAL MASTER MCKUSICK: Thank you,
Ms. Angel. The United States?

MS. HIMMELHOCH: Sarah Himmelhoch again,

Your Honovr. .

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488 -
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I would echo what each of the States’

representatives have said here today. If you look

at the two questions that ydu'posed to us, is this
consistent with the Cprripact, and w'h.y' is this a good
idea, why is this in the public interest, !. think
the resounding answer to both is positive. ...

With respect i:o the Compact, the Compact
states that its overriding phrpose is the éfficient
use of water in the Republican River basin. And by
addressing not oﬁly the current 'disp.ute# but by
building a framework by which future disputes could
be résolve and additional information could be
gathered as necessary, the States have implemented
that fundamental purpose of the Compact. And they
have done so while recognizing the plain language of
the Compatt and addressing the ambiguitie§ in the
Compact in the manner thét's consistent with the
p!#in language and the intent. |

And ! would like to say on béhal_f of the
United States, they have also recognized one of the

basic purposes of this Compact, which was to make -

- federal development’ within th.is basin pdssible.‘ And

they have achieved a method of ensurihg the

sustainability of that federal development, by

| addressing, sometimes at great cost, the interests

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488 |
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of the Un_itéd St#tes in protecting those projects

that are alre'ady.t_here_. | }
They h_ave_p_r_o.mised t_o':e_l.asure the continued

viaBilify of feder.al. projects that were at the heart .

of what the States were trying to accomplish when

~they implr_em‘ented this Compact. And we appreciate,.

and | believe they did it in the public interest,
that they did it in a manner consistent with
existing promises made in consensu.s plans made
between federal agencies and in contracts with
irrigafion users throughout the district.

So we think it is consistent with the _
Compact, consistent with the purposes. 'And it's in
the public interest because it achieves that
efficient use 6f the water so that everybddy is
served to the maximum extent possible,

The other reason t_ha t it's _consistent with
the public interest is one that every Stat_e has
echoed, and | woul_d just like to rei_f,e'rate, which is
these cases can be _enofmous, as everybody knows. .
And this case was resolved in record time and with
as little expense as possib_le.." And whererthe money -
was spent was o.fte_n spent in _leveréging knowledge to
achieve a goal rather than to fight each oth:er'.

The amount of effort that went into

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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~developing the groundwater model and the expertisé

that was shared in developing the accounting
principles is m'oney th_af pérhaps we would have had
to spend in litigation. But instead of coming up

with a result, we would have been giving you a

problem'_to_resdlve. And soin -a‘d_-ditidn- to achieving - - -

good things on the ground, théy have achieved it in
a way that serves the public interest by minimizing
the amount of money we spent on litigation.

And | th'in.k', to echo everybody else h.ere, |
the -- sometimes difficult deadlines that you
imposed oﬁ us in the case management and the early
resolution of core issues were a key part of why we
got here. And we took that head start you gave us
and | think we got to a point that has achieved the
purposes of the Compact and serves thé public
interest both fiscally ahd_'through the watef |
services. |

SPECIAL MASTER MCKUSICK: Thank you very
much. | want to take this opportunity to thank the
United Sfdtésin its role as amicus curiae in this

case. Obviously, yod have a very big function in

 the manageme.nt of water in 'the'_ Republican River

basin and you stepped up to bat and done --'sorry to’

mix a metaphor, but you have been a great help in

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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this case, .iust tremendous. We_appreciate it.
- Are we ready to talk about a schedule on

the draft _sec_ond‘repdft? The -- Amanda, the court

_reporter,- tells me that she can have this out by

e-mail before the end of the day Friday, t_:’his -
Friday, the 10th, th_e..transcript__of today. o

i think, and we'll have to do some heavy
Work, but I think we could have a draft report out

to you, again, by e-mail, before the end of the day

-on the following Thursday, which is the Ich.nAnd

then the question comes, when could you have the --

your comments back to us? And | would suggest one

“day short of two weeks, which would be. the 29th of

January.

Now, | don't want to push you on that. |

- think to the extent that you could, it would be

~ valuable if y'ou could coordinate your comments. The

only -- that would be much better than to have to

have a second round of comments on comments. And

-e-mail is a' wonderful speedy thing of immediate

access. And anyway, could we talk about whether
that kind of a schedule would be practical.

MR. COOKSON: Your Honor, in keeping with

our negotiation practices, could we ask Kansas what -

their trial schedule is?

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488
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SPECIAL MASTER MCKUSICK: Excuse me?
MR. COOKSON: ‘In keeping with our
negotfation pracfice, most schedu!ing, the .first
question wé ask is what is Kansas's trial schedule - |
because that will-dict.ate Mr. Draper’s availability,
-SPECIAL MASTER-MCKUSICK:-- Right. Yes.
MR._DRAPER: Thank you, Your Honor. That
case is going to be in trial next Week,'all week.
| SPECIAL MASTER MCKUSICK: All week. And
so that you wouldn’t be around when the end of the
day on Thursday you got our draft report..
MR. DRAPER: Yes. We will not be
available at that time.
SPECIAL MASTER MCKUSICK: Suppose we let
it out the end of the day on Friddy? |
MR. DRAPER: I'll be on an airplane
somewhere, but | suppose there is technical
availability at that point. |
| SPECIAL MASTER MCKUSICK: It's more

- important the date of -- suppose we move it back one

day to the 30th of January, Thursday the 30th of

January, for the response? What is your situation

- between the 17th ofja_riuary and the 30th 6f January? -

MR. DRAPER: Your Honor, we'll be working

~on -- | presume, on post-trial briefs at that point.

MACKERETH LOMBRITTO & ASSOCIATES, INC. 720.855.0488 |
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But | don't see any reason that that should greatly

affect our schedule here. 1 would suggest you might -

give us one more day to the 31st of January. It is
kind of a neat ending. |

SPECIAL MASTER MCKUS.ICK: All right.

Friday the 3Ist.

MR. COOKSON: Your Honor, that would be
fine. What | would like to do is while we are here,
a lot of the final drafting of this document was |
done by conference call. So if Wé're going to put:
together a collective set of comments, we should
schedule the conference call so that we can do ti‘lat_.
And I'll volunteer to stay in the script rol_e;

SPECIAL MASTER MCKUSICK: Are you .
suggesting to try to cbordinate now?

MS. ANGEL: Off the record? Or do you
want to schedule it now? |

MR. COOKSON: We can do it after the
hearing. But before we leave today, | would .Iike to

coordinate that so we do that. The 3Ist is fine

_ with that caveat that the parties agree to a

conference call to put our collective thoughts
tdgether. '
MR. DRAPER: And | think Mr. Cookson's

premise that we aim to submit one response is the

MACKERETH LOMBRiTTO & ASSOCIATES, I‘N.C. - 720.855.0488
- www.mackerethlombritto.com depo@mackerethlombritto.com;o3141

J67




‘CONFIDENTIAL EXCERPT ATORNEYS' EYES ONLY

J67
134 of 166

134

0w 0 N o AW N -

N R N N N N = = s = mm o = e e e
Vi & W N = © v ®© N 060 W1 A W N —- &

right way to go. .
SPECIAL MASTER MCKUSICK: Fine. That

woful_d be much ap'preciated. ‘And obviously would save

a week or so on the other end to us.
Is there -- so you don’t want to try to

settle the conference time now, but...

MR. COOKSON: We'll do it before we leave -

or perhaps over coffee.

SPECIAL MASTER MCKUSICK: I'll just leave
that. to you.

Well, | think one thing that | should do
before I édiourn is to tHank the mediators. One
thing that obviously | wa§ shut off from was the
inner workings of the settlement negotiations. But

| see the end product of your work, the work of the

mediators. And | am sure they were very beneficial.

And | want to thank you.

.~ With this, | think we had a good days'
work. And we are finishing up before 4:30. And 1
thank you all very much indeed. And | don't know
how to say to say thank you firmly enough.

" This has really been a fun case for me to

be involved in in every way. I've learned a lot

about western water law, at least at the moment |

think | know something about it. How long it'll

MACKERETH LOMBRITTO & ASSOCiATES, INC. 720.855.0488
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I last, | don't know. And | do thank you all very
much indeed. We'll stand adjourned.

(The hearing concluded at 4:27 p.m.)
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STATE OF COLORADO )
)ss. REPORTER'S CERTIFICATE

' COUNTY OF DENVER )

-1, Amanda L. Maze, Registered Prof.essional'
Reporter and Notary Public within the State of
Colorado, do hereby certify that this hearing was
i:akeh in shorthand by me at the time and place
herein set forth and._'thereafter reduced to |
typewritteh form, and that the foregoing 136 pages
constitutes a true and correct transcript.

| further certify that I am not related
to, employed by, ﬁor of counsel for any of the
parties or dttornéys herein, nor otherwise
interested in the result of the within action.

In witness whereof, | ha\?_e hereunto
affixed my hand this 10th day of January, 2003. My

commission expires: May 7, 2003,

Amanda L. Maze
Registered Professional Reporter

and Notary Public
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MACKERETH LOMBRITTO & ASSOCIATES, INC.

2501 15th Street, Suite 1C

Denver, Colorado 80211-3986

jahuary 10, 2003 _

Honorable Vincent L. McKusick

Pierce Atwood

One Monument Square, 8th Floor

Portland, Maine 04101-1110 :

Re: State of Kansas v. States of Nebraska and Colorado
Enclosed is the January 6, 2003, hearing in the above
entitled case. '

———— Previously filed. Forwarding 5|gnature page and
amendment sheets.

Signed, no changes.

Signed, with changes, copy of which is enclosed.

———_ Unsigned, notice duly given _________ pursuant to the
Rules of Civil Procedure.

Not signed, notice duly given since trial

issetfor ___ -
_XX_ No 5|gnature requn’ed
Signature waived.
To be signed in court.
———_ Signature pages/amendments to be returned to court on

date of trial.

Mailed by certified mail No.

Hand-delivered

AMANDA L. MAZE, RPR.
Enclosures (As above noted)
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