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Comes now the State of Kansas, by and through its counsel, and states as follows:

1. During the May 23,2013, telephone conference of counsel before Judge William

J. Kayatta, Jr., Special Master, Judge Kayatta accepted Kansas' counsel's offer to ìnvestigate and

report to him regarding when the Integrated Solution described in Appendix B of Kansas' Expert

Report on Nebraskn's 5-Run Proposal by Steven P. Larson, dated May 15,2013, was provided

by Dr. Samuel Perkins to members of the Kansas litigation team other than counsel of record.

Judge Kayatta also questioned whether the Integrated Solution was within the scope of $ 1.2 of

Case Management Order ("CMO") No. 9.

2. Counsel has investigated the issues identified by Judge Kayatta and submits the

following repon (-Repofl ").

3. Dr. Perkins is an employee in the Interstate Water Issues Unit at the Kansas

Division of Water Resources C'DV/R) in the position of "Professional Civil Engineer 1" with

routine ongoing modeling responsibilities for the Republican River Basin and other basins. A

copy of Dr. Perkins' Personnel Position Description is attached here to as Exhibit A.

Specihcally, Dr. Perkins' duties include "adapting the model to run futue scenarios and the

development of procedures and computer programs to facìlitate the building of model data sets,

the review of model inputs, and the review of output data sets." Exhibit A atl21. Dr. Perkins is

also a member of the Kansas litigation team for this case.

4. In January 2012,Dr. Perkins decided to undertake, as part ofhis routine duties, a

general investigation of possible alternative solutions to the.existence of residuals in the use of

the RRCA Groundwater Model under the RRCA Accounting Procedures. Dr. Perkins began this
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investigation on his own, without any request from others at DWR or counsel for the State of

Kansas.

5. After January 2012,Dr. Perkins continued to work, as time allowed, without any

specific mandate from his superiors at DWR, on hìs independent investigation. During this

period, he discussed his investigation with othe¡s at DWR, including David W. Barfield, the

Kansas Chief Engineer and a member of the Kansas litigation team in this case, and received

encouragement to pursue his investigation as time allowed.

6. After Nebraska announced on May 16,2012, its change to the 5-run proposal

excluding the Mound from the baseline, Dr. Perkins began to consider how his independent

investigation might be applied to the 5-run proposal.

7. On August 9, 2012, Dr. Perkins produced computer run output files applying his

work to the 5-run proposal. He produced Word and Excel files describing his work and

comparing solutions between August 9 and September 19,2012.

8. Dr. Perkins continued to analyze the results of his work during the fall o'f 2012,

and he discussed those results with Mr. Barfreld and others at DWR.

9. The Special Master's Draft Report was issued on January 9, 2013, noting that

Kansas had not provided altematives to the 5-run proposal but suggesting that Kansas would be

given an opporfunity to challenge the faimess ofthe 5-run proposal, Report ofthe Special Master

34-40 (Januuy 9, 2013). Shortly thereafter, on January 11, 2013, Dr. Perkins, with

encouragement from Mr. Barfield, provided his work to other members of the litigation team not

including anyone from the office ofcounsel ofrecord.

10. In January and February 2073,Mt. Larson reviewed the Integrated Solution and

asked that it be analyzed with respect to assumed average and variable future conditions. The
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analysis showed that the magnitude of the residuals associated with the RRCA Accountìng

Procedures could be expected to increase over time and that the residuals associated with the 5-

run proposal could be expected to increase over time to an even greater degree.

11. Since the issuance of CMO No. 9, on larnary 25,2013, Kansas has legitimately

understood that Order to allow the proposal ofan altematìve to the 5-run proposal for solving the

problem identified by the Special Master in his draft report of January 9, 2013. Kansas has

communicated to the Special Master and to the parties its intention to submit such a proposal.

This is clear from its submittals with regard to the discovery disputes under CMO No. 9, in

which Kansas explicitly asseÍed its intention to submit an altemative to the 5-run proposal.

Kansas Request for Approval ofDiscovery 3 (February 5,2013) ("Kansas needs to be allowed to

inquire into these matters a¡d to matters that may be raised by other possible altematives to the

5-run solution"); Kansas' Response to Request for Hearing I9, at3 (February 13, 2013) ('In

sum, Kansas is seeking the opportunity to propose a fair remedy for Nebraska's counterclaim

that is consistent with the Draft Report"); Declaration of Steven P. Larson in Support of Kansas'

Supplemental Request for Approval of Discovery I 10, at 4 (March25,2013) ("While we do not

know what the data and information requested by Kansas will show, it may be important for

Kansas to assess the 5-run proposal and to determine if other altemative accounting methods are

more desirable"). Colorado adamantly opposed the suggestion by Kansas that it was preparing

to submit an altemative to the 5-run proposal, arguing that "Nebraska and Colorado should not

now be required to arbitrate new proposals or defend against those proposals during the August

2013 hearing." Colorado's Brief Opposing Kansas' Discovery Requests 3 (February 13,2013);

see also Colorado's Request for Conference and Leave to File Brief 1-2 lFebruary 8,2013).
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Judge Kayatta did not rule on Colorado's request that Kansas be prohibited from submitting an

alternative to the 5-run proposal.

12. .Individual declarations, based on personal knowledge of the matters addressed

herein, will be provided ifdesired by the Special Master.

13. This Report is submitted pursuant to a specific request from Judge Kayatta'

Ka¡sas does not otherwise waive any attomey/client or work product privileges with respect to

the subjects addressed.

Respectfully submitted,

Derek Schmidt
Attomey General
John W. Campbell
Chief Deputy Attomey General
Jeffrey A. Chanay
Deputy Attomey General
Chrìstopher M. Grunewald
Burke W. Griggs
Assistant Attor¡eys General

John B. Draper
Counsei of Record
Jeffrey J. Wechsler
Montgomery & Andrews. P.A.
P. O. Box 2307
Santa Fe, New Mexico 87501
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No. 126, Original
a

IN THE
SUPREME COURT OF THE UNITED STATES

a

STATE OF KANSAS,

V.

STATE OFNEBRASKA

Plaintffi

and

STATE OF COLORADO,

Defendants.
a

Before The Honorable William J. Kayatta, Jr.

Special Master
a

CERTIFICATE OF' SERVICE

I hereby certify, as counsel of record for the State of Kansas, that Kalsas' Report

on Development of the Integrated Solution Alternative to Nebraska's 5-Run Proposal was

sent by U.S. Mail and email, this 28th day of lllay,2013, addressed as follows. I further

cerlify that all parties required to be served have been served.

Elizabeth Umland, Judicial Assistant
To Hon. William J. Kayatta, Jr.

U.S. Court of Appeals for the First Circuit
156 Federal Street
Portland; ME 04101
Elizabeth_umland@cal.uscourts. gov
(4 copies by U.S. Mail)
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Justin D. Lavene
Assistant Attomey General
Counsel of Record
Office of the Attomey General
21 15 State Capitol
P. O. Box 98920
Lincoln, NE 68509-8920
T: (a0\ 471-2682
i ustin.lavene@nebraska. sov
(1 copy by U.S. Mail)

Scott Steinbrecher
Counsel of Record
Assistant Attomey General
Federal & Interstate Water Unit
Natural Resources & Envi¡onment Section
1525 Sherman Street, 7th Floor
Denver, CO 80203
T: (303) 866-3558
scott. steinbrecher@state.co.us
(l copy by U.S.. Mail)

And by email to:

Thomas R. Vr'ilmoth
tom@aquaþ¡ryçr¡colq

Chad Wallace
chad.wallace@state. co.us

Donald G. Blankenau
Special Assistant Attomey General
Blankenau Wilmoth LLP
206 South i3ú Street, Suite 1425
Lincoln, NE 68508-2002
T: (402) 415-7080
don@aqualawyers.com
(1 copy by U.S. Mail)

Donald B. Venilli, Jr.
Solicitor General
Counsel of Record
Department of Justice
Washington, D.C.2053 0-000 1

T: (202) 514-2217
suuglqgçtbn€ß@qdej€ev
(1 copy by U.S. Mail)

Blake Johnson
blake..i oh¡son@nebraska. sov

James J. DuBois
i ames. dubois@-uqdqì.gay
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DA 281-2 State of Kansaså€'Depadment of Administrat¡on

Rev. 1-86 DIVISION OF PERSONNEL SERVTCES

Position Description
Read each head¡ng.carefully.before proceeding. Make statements simple, briel and complete. Be certa¡n the form ¡ssqned. send the or¡ginalto the Div¡sion of personnel Services-

CHECK ONE: â- ¡¡eW posttto¡l â- ExtsTtNG postTtoN

PART Iâ€"ltems I through l2 to be completêd by department head or personnel office.

'1. Agency Name 9. Posit¡on Number
'10. Budget Program
Number

Kansas Department of Agriculture 046 K0216553 6799

2. Employee Name (leave blank ¡fposition vacant) 11. Present Class T¡tle (ifex¡sting posit¡on)

Samuel Parker Perkins, Jr. Professional Civil Engineer I

3. Div¡sion 12. Proposed C¡ass Title

Water Resources

4. Section 13. Allocation

Water Management SeÍvices

5. Unit 14. Effective Dale

lnterstate Water lssues

6. Location (add¡ess where employee works) 15. By Approved

City Topeka County Shawnee f 6. Audit

EXHIBIT A
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7. (C¡rcle appropriate time) Date: By:

Fulltime XX Perm. XX lnter. Date: By:

Part time Temp. 100% l7 Pos¡t¡on Reviews

8. Regular hours ofwork: (Cìrcle appropriate time) Datei Date:

FROM: 8:00 AM/PM TO: 5:00 AI\il/PM Date: Date:

PART llá€"To be completed by department head, pêrsonnel offìce orsup€rvisor of the pos¡tion

18. lf this ¡s a request to reallocáte a posit¡on, br¡efly describe the reorgan¡zation, reassignment of work, new function added by law
or otherfactors which changed the duties and respons¡bil¡ties ofthe position.

19. Who ¡s the superv¡sor of th¡s position? Who assigns work, gives directions, answe¡s questions and ¡s d¡rectly in charge.)

Name Title Position Number

David Barfield Professional Civil Engineer Il K0049481

Who evaluates the work of an ¡ncumbent in this position?

Name Title Position Number

Dav¡d Barfìeld Profess¡onal C¡v¡l Engineer ll K0049481

20. a) How much latitudê is allowed employee in completing the work? b) What k¡nds of ¡nstructions, methods and guìdel¡nes are
given to the employee in th¡s position to help do the work? c) State how and in what detail assignments are made.

a) Employee is given broad latitude and is expected to use own judgement and resources ¡n completing
work.

b) General instructions, methods and gu¡delines are provided v¡a verbal and wr¡tten communication from
supervisor.

c) Specific assignments are usually verbal and generaÍ in description. Employee is expected to work
¡ndependently with periodic progress reviews by the supervisor and final work reviewed for compliance to
instructions.
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2l Describe the work of this posit¡on usina this oaoe or one addit¡onal oaqeonlv. (Use the follow¡ngformat for describing job dut¡es.:)

what is the act¡on being done (use an act¡on verb)i to whom or what is the action d¡rected (ob.¡ect ofaction); why ¡s the act¡on being done (be brief); how is the action being done (be ur¡erl. For'eãå-n taskstate: Who reviews ¡t? How often? What is it rev¡ewed for?

I

Number Each I

Task and I

lnd¡cate I

Percent of I
Ilrme I

1 . 20o/o

2.20o/o

3. 30%

4. 15o/o

5. 11o/o

6.50/"

I 
R:pybj:al^River Compact Adm¡nistration groundwater modeting and data management

I - l19,RRCA qlouldw?t9lIr_odet is the toot used to determine thè impact of groundwater

I llTp¡lg, on the bas¡nå€1Ms water supply and is a key component in 
-determining

I 9:Tq?."t-".gTpliance. This positjon wi be throughty famitiár with ihe modet, wi devetoi
I Kansaså€'M annual updates to the model, evaluate Nebraska and coloradoâ€'Ms ånnuål

update data, and evaluate moderâ€'Ms performance. A summary of findings will be
developed for supervisor and other interstate team members. Assist thJ team in
management of Repubr¡can River data. Th¡s position wiI need to coord¡nate with Agency
legal counsel to determine if any of this work is confidential. progress will oe reviewËd by
supervisor per¡odically.

Republican River compact Adm¡n¡stration groundwater modering enhancements - A
number of enhancements to the RRCA groundwater model is needed to allow the stateof Kansas to assess act¡ons it may need to take to insure it remains in compãci
compliance and to evaluate the actions of the other compact¡ng states. These
enhancêment include adapting the moder to run future scenarios and thé deveropment of
procedures and. computer programs to facir¡tate the buirding of moder data åets, the
review of model ¡nputs, and the review of output data sets. Thii work shall be done under
the direction of supervisor and w¡th input from other team members. Thís position will
prepare summaries of results, coordinating with Agency legal counsel to deteimine if any
of th¡s work is confÌdent¡al. Progress will be reviewèd by su-pervisor periodically.

Kansas-Colorado Arkansas River Compact modeling and data management - The
Hydrological-lnstitutionat Modet (H-l Model) was devétoped in Kansas v1 cotorado io
evaluate the impact of coloradoâ€rMs development on its obl¡gat¡on to not further deplete
usable stateline flows to Kansas after 1948. This position will become thoroughly
acquainted with this complex model and its data sets and their development. ihiå
pos¡tion will assist team members in the assembly and analysis of model data sets and
determ¡ning the sens¡t¡v¡ty of model results to various input data. Assist the team in
management or Arkansas River data. This position will prepare summaries of results,
coordinating w¡th Agency legal counsel to determine if any of th¡s work is confidential.
Progress will be rev¡ewed by supervisor periodically.

Prov¡de. modeling, data man¡pulat¡on, and other techn¡cal support to DWR staff
completing water availability studies and ¡nvestigat¡ng water shortage complaints. work
will be assigned and periodically reviewed by supervisor.

1

Prov¡de training to other DWR staff in groundwater model¡ng and manipulation of data I

sets associateq with modeling efforts. work will be assiqned a-nd oeriod¡cä v reviewed bv I
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supervrsof.

Perform other assigned duties, as assigned by supervisor.

22. a. lf work involves leadership, supervisory, or management responsibilities, check the statement
which best descr¡bes the position.

( ) Lead worker assigns, trains, schedules, oversees, or reviews work of others.

( ) Plans, Staffs, evaluates, and d¡rects work of employees of a work unit.

( ) Delegates authority to carry out work of a unit to subordinate superv¡sors or managers.

b. L¡st the names, class titles, and pos¡tion numbers of all persons who are supervised directlv by
employee on this pos¡t¡on.

Titlê P09¡t¡on Number

May serve as lead worker on specific
projects

23. Wh¡ch statement best descr¡bes the results of error in action or decision of this employee?

( ) Min¡mal property damage, minor injury, minor disruption of the flow of work.

( ) Moderate loss of time, injury, damage, or adverse impact on health and welfare of others.

( ) Major program failure, major property loss, or serious injury oÍ incapacitation.

( ) Loss of life, disruption of operations of a major agency.

Please give examples.

Work associated with interstate r¡ver compacts may be used in future compact enforcement efforts.
Failure to properlv analvze data related to Kansas water ent¡tlements and benefits from interstate stream
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Systemscanleadtosignificantsocialandeconomic

24. For what purpose, with whom and how frequently are contacts made with the public, other emptoyees
or officials?

Frequent contact ¡s made with co-workers, agencyr consultants and góvernment officials and less
frequently with the publ¡c. This employee ¡s considered an important sourci of knowtedge ôn spèci¡cs ot
computer models and techn¡cal analysis and must be able to éxplain details of tn¡s workio thoså with less
technical knowledge.

25. What hazards, risks or discomforts exist on the job or ¡n the work environment?

Typical off¡ce situation, except for occasional f¡eld work. A sign¡ficant amount of interact¡on with statf will
occur and a limited amount w¡th water users. Since interstate water issues are sens¡tive and of
considerable interest to the public, the ¡ncumbent must deal pos¡t¡vely w¡th individuals who may verbalize
adversarial op¡nions about the Departmentå€rMs actions.

26.. List machines or equipment used regularly ¡n the work of this position. lnd¡cate the frequency with
which they are used.

Microcomputer and peripheral equipment on a daily basis. Occasionally overhead projectors and similar
presentation equ¡pment.

PART lllâ€" To be cornþleted by the department head or personnel office

27. List in the spaces below the minimum amounts of education and experience wh¡ch you believe to be
necessary for an employee to begin employment in this position.

Educationâ€"General

Please reference the Class Specs fo¡. a pCE l.

Educetion or Trainingå€"Special or professional

Please reference the class specs for a PCE l. courses ¡n groundwater model¡ng and surface water
modeling is strongly preferred. Courses in GlS, hydrology, or geology is desirabl-e.

es¡

de
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L¡censes, certificates and reg¡strations

Professional eng¡neer¡ng license recognized by the Kansas Board of Technical Professions.

Valid Drivers license.

Special knowledge, skills and ab¡lities

Considefable technical and responsible experience in groundwater or surface water modeling is strongly
preferred. Exper¡ence in use of GIS and conducting hydraulic or hydrologic studies and invest¡gat¡ons is
desirable.

Exper¡enceâ€"Length in years and kind

Please reference the Class Spec¡f¡cations for a PCE I.

28. SPECIAL QUALIFICATIONS

State any additional qualifications for this position which are necessary either as a phys¡cal requirement
of an incumbent on the job, a necessary special requirement, a bona fide occupational qualification
(BFOQ), or other requirement, that do not contradict the education and experience statement ¡n the class
specification. Any special requirement must be listed hore in order to obtain selective certif¡cation.

ln state travel and out of state travel may be required of this position

Approved:

Signature of Employee Date S¡gnature of Personnel
Official Date

Signature of Supervisor Date

Signature of Agency
Head or

Appointing Authority

Date
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