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TïIE STATE OFÀIEBRASKA, exret.
FRENCTIMAN CANßRIDGE IRRIGATION
IRRIEAflON DISTRTCT,
BOSTW]CK IRRIGATION ÐISTRICT,
þ-RENCHMAN VALLEY
IR,R.IGATIONDISTRTCT
H&RIV IRRIGA,TION D]S'IRJC:| ,
?IONEER IRRI6,{TION D ISTRICT,

CaseNo.

Relators,

MOTION TOR }YRIT OF ÙIANDAMUS

NEBRA.SKA DEPARTMENTT OF
NATURALRESOURCES,

Respondents.

COMES NoW the Relators, Frcnclrman Cambridge Ïrrigation District, Bos¡vick

Inigatioa Ðistrict, Frenchmær valley Irrigarion Ðistict, I{&RIV Inigation District, ¿rnd pioneer

Iniption Ðistrict, and by and through its atiornoys alleges:

1' Frenchrnan Cambridge Irrigation Disbic¡ Bostwick Irrigation Districr, Frenchman valley

Irrigation Dishic! H&RÏV Irrigation District and pionee¡ lrrigatioa Districr are

irrigetions distícts organized aud existing pr:rsuant to Nebr¿ska's irrigation clistrict laws,

Neb. Rev. Stat. gg 46-101 ra 46_72g

2' Under Neb- Rev. sfat' $ 61-2Ð6, the Dqlartment of Natural Resources (DNR) .1s given

jurisdiction over all rnattçrs peüaining þ water rights for irrigation, power, or other

useful purposes exc€pt as such jurisdiction is specifically limited by statgte. . . . It may

have hearings on complaints, petitions, or applications in connectíon with any of zuch

matters."

No. 126, Orig
Ex. K73

vs.
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3. on o¡ abor¡t sçtember 20, 2010, the DNR iszud orders adopting the upper Republican

Natural Resources District Integrated Management Plan (.upper Rcpublican IMp') and

Associated s*rface water conhols, and the Middle Republican Natu¡al Resources

Dishict Integrated Management Plau f.Middle Republican IMp,) and Assoc.,{ateit surface

Watsr Controls.

4. CIn octobs¡ 18, 2010, pursuant to the DNR,s septeirrber 20, zû10 order, Reartors filed a

Petition rith tle DNR in wldch they requested a hearing in front of the DNR fsr a
deterrnination on tåe statutûry authority of the DlrrR tû administer the surface water

conhols adopted in i* sqtemb er 20, 2010 fuers, in the case captioned, 1z the Matter of
the september 2û, 2010 orders of the Deparrment Adapting &*þce wøter contrors,

Before the Nebraska Depmtment of Natural Resources, Case No. O0S_1ûCC (her*inafter

'First Petitiod).

5' on November 24,2010, the Midille Reprrblican Natural Resources Distict f'MRt{RD,)
and the upper Rçublican Natural Resources District (..LIRNRD,) filed petitions for
Intervention re'questing that they be allowed to intervene in the proceeding and be aligned

withtheDNR*

6- on Decernber 17,2010, the DNR filed a Motion to Disniss Rcartsr,s pstition.

7- on Ma¡ch 7s, z}Lr, the unitsd states Ðepartunent af the Interior, Bureau of
Reclamations, filed a Petition for Intervetrtìon requesting that it be allowed to intervene in
theproceeding.

8. on Augustg,2orr,Realtors filed a Motioa to Amend their Firsl petition.
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9. on or about August 25,2011,the DNR issued an order adopting the Lowcr Republican

Natural Resources District Integrated Management Plaa (T-ower Republican IMp') and

.¡\ssociated Surface'V/atc¡ Controls.

10. on septembsr 7,2t11, pursuant to the DNR.'s August zs,zoll order, Realtors ñ1ed a

Petifion rvith the DNR in which ihey requested a hearing in front of the DNR for a

determination on the sfâtutory autbority of the DNR to ad¡ninister the surf,aee water

conkols adopted in its August zs,zaTl orders (hereinafter,.second petition ).
11-on october 7,2a11, Realtors and the ÐNR had a hearing in front of the DNR on

Realtors' Motion to -Amend their First Petitíon. Present at the heering were Roa theis¡

the DNR Hearing Officer assigned to the case, and Thornas O'Connor, attorney fur the

DNR.

12' Afte¡ the october 7,20ll hearing Realtors arnended their First and Second petitjons a¡d

both Petitions were filed with the DNR on octol¡er 28,201I. On the sane day, Relarors

also filed a Motion to Consolidatp ths two cases.

13, since no action had besr taken by the DNR since the oc.tober 7, z0]l hearing on

Jsnuary 12, 2012, Relators fited a Motion Requesting a Telcphonic Status Confcrence

ì¡/ithin 30 days of the Motion.

14. In response to the Motion, on or about February 8, 2012; the attomey for the Relators

reeeived a tele,phone call from the hearing officer, Ron Tbeis, in which he stated that he

and the Director of the Dl¡R, was working on an order and ìt would be out shofly.

15. As of the date of this Petition, the Realtors have receivd no decisions or orders from the

DNR on ttre Realtors' petitions, on any of the ponding Motions to Inte,r-vene, o¡ on the

DillR's Motisn to Dsmiss.
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16' Realtors' First Petition has been on file rvith the court for ovsr,a year and half ¿nd their

second petition for nine months u"ithout any action being kken by the DNR.

l7'Realtors requsst that this cor:rt order the ÐNR to address the Relators, petitiors in a
reasonable and timsly manner. Realtors are not requesfing that this court issue any order

on the merits of their Petitions, only that the DNR be ordered to complete the ministeriel

duty of timelymanaging Petitioners cases that are curræartlypending before DNR.

18' other than the relief sought herein, Relators have no adequate remedy available to drem

Ín the ordinary cowse of law.

19' In zupport of its Motion, Relators offer the afûtlavit of their attorney Katherine S. vogel

who is the atloraey of records for the Relato$ in the above-mentioned cases md has filed

or received the abovc-mentioned pleadings on beh¿lf of the Relators L eapy of which is

attached hereto as Exhibit A.

TVHEREFORE

1' Relators pray that the court issue a peremptoly writ of mandamus commanding

Respndent the Nebraska Deparhnent ofNatural Rarources, to immediately mauage and resolvs

cases pending before the ageircy in a timely tnanns¡, and that it then and there retwn th.e writ

rvith it ceñification thar ithas complied therewith;

INTI{E.4.LTERNATI\IE,

2' Relators pray that the Court iszuc m alternative writ of mandamus cornmanding

Respondent to puform such dutics inrnediatcþ upon receipt of the writ or show cause before

tle court at a specifiod timo and place why they have not done so.

RELATOR FTIRTHERMOVES THE COURTFOR. AN ORDERAS FOLLOV/S:
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3.

2161; and

4.

Aumrding Relats¡ its costs and attorney's fee,s pursüant to Neb. Rev. stat $ 25-

For such otlrer ard fin¡â€r and differqrt relief as justice aair equity may reguire.

Þated this € day of Jrurs,2012.

Re.spoctârlly Submitred By,

F¡endffiian Carnbridge Inigation Disftic!
Bostwick Irrigatior Þiltiat,
Frene.hrnæ Valley krigation Ði$triêt,
H&Rlrrigation DishicÇ
Pione* lrrigation Di sriist,

Relators.

Êy
R. Lust-

Kathsine . Yogel-#239&2
KNIIÐSEN, BERKIIE¡h/ÍER,
RTCT{ARÐSON & EI{ÞACOTT, I,LP
3800 VerMaas }laee, Suitc 200
Lincoþ Nebraska 68502
(4V2) 475-701r
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IN THE ÐISTRTCT COI.IRT OF LANCASTER COUNTY, NËBR.ASKA

TI{E STATE OFNEBRASKA! ex rel.
FRÐNCTüvT,A.N CAMBRIÐGE TRzuGATION
rRRïGATIONÞISTRTCT,
BO STTVICT( IRzuGÂTION DISTRICT,
FRENCHMÀN VALLEY
IRRIGATION ÞISTRICT
H&RW IRRICATION DISTRICT,
PIONEER IRRIGÁTION DISTRICT,

)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)

CaseNo.

Relators,

,{FFIÐA'irIT OF
KATHERINB S. VOGEL

NEBRÂSKADEPARTMENTOF
NATURAL RESOTIRCES,

Respondents.

STATEOFNËBRASKA )
) s*-

COUNTY OF LANCASTER)

coMES Now Katherine s. vogel and being first duiy sworn, states as follow.s:

l. That she is one of the attôrneys for F¡encbman Cambridge Irrigation Ðistrict,

Bosfwick hrigation Distric! Fre,ncbman Valley krigation Distic! H&RW

krigation Díshict and Pioneer lrrigation Dishict, Relators in dre aboveentitled

action.

2- That this affidavit is made in zupport of the R.elato¡s' Petition for Mandamus

filed herein.

3. oa or about septsmber z0, zora, the DNR issued orders adopting the upper

Republican Natural Resources Diskict Integrafed Management plan (..Upper

Republican IMP') and Associated Surface Water Conbols, and the Middle

vs.
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4.

Rçublican Natural Resowces Dishict Integrated Management pran ctliddlc
Republican IMp') and Associated surface water contrors.

' on october 18, 2010, she filed the Realtors' petition with the DNR in which

tåey requested a hearing in front of the ÐNR for a dctermination ou the

statBtory authority of the DNR to administer the surface r¡¡ater coqt¡ols adopted

in its september 2a, 20Í0 orders, in the case captioned, Ìn the Metter af the

septeruber 20, 2010 orders of the Depar*neú adopting sutføce water

controls, Before the Nebraska Deparhnent of Natu¡al Resorrras, case No.

008- I OCC (hercinaffer ..First petition').

on November 24, 2010, the Middre Repubrican Natmar Resources Dishict

('MRNRD') and the upper Rep'blicau Naturar Resou,ces Dist¡ict

("LRNRD') filed petitions for Intervsntion requesting that they be allowed to

interveae in theproceeding and be aligned \¡¡ith the DNR.

on December r7,zor},the DNR fited a Motion to Dismiss Realto¡,s petition.

on March 15,20il, the united statcs Departrnent of the rnterior, Bureau of
Reclarnations, filed a petition for Intervention rcquesting that it be allowed to

interverre in the proceeding.

on August 9, zorl', she fired with the DNR the Realtors, Motion to Amend

their First Petition.

On or about August 25,2A1I, the DNR issued an order adopting the Lower

Republican Natural Resources Ðishict Integrated Management plan (..Iower

Republican IMP') and Associafed Surface Water Conhols.

5

6.

7.

I.

9
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10.

11,

12.

13.

14.

15.

On September 7, 201 1, pursuant to the Dl.íR's ,A.ugust 25, 20t I Order, she filed

the Realtors Petition with tho DNR in which fhey requasted a heæing in âont

of the DNR fer a dstermination on the staturory authority of the DNR to

administer the smface wâter ecrntrols a<lopted in its August 2s, z0lr ffiers

(hereinafter "Second Petitiou').

On October ?, 2A11, she attøded a hearing on behatf of the Realtors on

Realtors' Motion to Àme,nd their Fjrst Petition. Present øl the h.earing werE Ron

Theis, the DNR Hearing Officer assigned to the casg and Thomas O,Connor,

attorney for the DNR.

.{fter the october 7,2071 hearing she fiied amecded Petitions for ihc Realtors

and both Âmended Petitions were filed with the DNR on Ocfober 28, 2011. On

tle same day, she also filed a Motion to consoüdate the two cases on behal{of

the RsaltoË.

siuce no actisnhad been taken by the DNR since the october 7,20rr hearing

oa January 12,2AT2, on behalf of the Relators, she filed a Motion Requesting a

Telephonic Status Conference within 30 days of theMotion.

In response to the Motion, on or about February 8, 20T2, she received a

telçhone call from the hearing ofãcer, Ron Theis, in which he stated that he

and the Þirector of the DNR was worlcing on an order and it would be out

shortly, ttrerefore, a stahrs cont-erence hea¡ing wân unnecsssary.

As of the date of tiris affidaviq she h¿s not received any decisions or orders

from the DNR on the Realtors' Petitions, on any of the pending Motions to

Intervearg or on the DNR's Motion to Dismiss.
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TN TT{E DISTRICI'COI,IRT OF LANCASTER COUNTY, NEBRÀSKA

TI{E STATE OF}IEBRASK,\ exrel.
FRENCHMAN CAMBRIDGE IRRIGÀTION
rRRrc.{TToNDISTRTCT'
BOSTÌVICK IRRTGATION ÞISTRICT,
FRENCHMAN VALLEY
IRRIGA.TIONDISTRICT
H&RW .IRRTGATION DISTRICT,
PTONIEER iRRIGATION DISTRICT,

Relators,

PÐTITION .F'OR MANDAIì{US
AND FRÄECIPS

NEBRASKADEPARTMENTOF
NATTIRAL RESOURCES,

Respondents,

coMES Now the Relatorg F¡enchman cambridge rrrigation District, Bostwick
Irrigation Disüict' Frenchman valley Irrigation District, H&Rw Irrigation Disbict, a¡rd pioneer

Irrigation District, and by and tlrron8h its attorneys alleges:

l' Frenchman cambridge Irrigation Dist¡ict is an irrigation district organized on April lg,
1946, atd existing pursuant to Neb¡aska's irrigation disbict raws, Neb. Rev. stat, $$ 46-
101 to 46-129, ì¡/ith its principal prace ofbusiness in cærbridge, Nebraska

2' Bos¡¡rick lrrigation Distrigt is an irrigation dishict organized on April 12, lg4g, and

exisfing puf¡¡uant to Nebraska's irrigation disbict laws, Neb. Rev. stal gg 46_10l to 46_

128, with its principal place ofbrrsiness in Red Cloud, Nsbraska.

3' Frenchman valley lrrigation Ðistuict is an irrigation diskict organized on February 26,

7912, and øristing pursuant to Nebraska's irrigation district laws, Neb. Rev. stat. gg 46-

101 to 46-128, \¡¡irh its princþar place ofbusiness in culbertsorç Neb¡aska.
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4. Húùril Irrigation Ðisrrict is an irrigation disrict organized on Nova¡ber l, 1955; and

existing pürsuant to Nebraska's inigation district laws, Neb. Rev. Stat gg a6-101 to aó-

128, with its Finoipal place of,business in Culbertson, Nebraska.

5. Pioneer krigation Diskict is an irrigation dishict organized and existing pursuant to

Nebraska's inigation district laws, Neb. Rev. StaL g$ 46-101 to 46-l1g,\¡/ith its principal

place of business in Haigler, Nebraska.

6- The D€frartrnent of Natural Resources (DNR) is the oficial state agency for water

resources regulation and development, with general authority over all matters pstaiaing

to watsr rights- Under Neb' Rev. Stat. $ 61-206, the DNR "is given jurisdiction over all

matlers perfaining to water rigbts for irrigation, power, or other usefr:l purpos€s exsept aÊ

such jurisdietion is specilically limited by statute. . It may have heorings on

complaints, petitions, or applications in corurection with any of such matters.',

7. Ûn or about Septcmber ?0, 2Û10, the DNR issued orders adopting the Upper Republican

Natural Reso¡¡rces District lrtegrated Managønent Plan ('up per R.epubtican IMp') and

A'ssoci¿ted Surfacc Wats Controls, and the Middle Republican Natu¡al Resor¡rces

District Integrated Management Plan ("Middle Republican IMP') arrd Associated Surface

'IVater 
Controls.

8- on octotrer 18, 2010, pursuant to the DNR's september zt, zolo order-, Realtors filed a

Petition r'ith the DNR in which rhey requesied a heaing in Êont sf, thc DNR for a

'detsnination on the stahrtory authoriry of the DNR to administer the surface water

conkols adopted in its Septernber 20, 2û10 Orders, in ths case captioned, In the Matter of

the September 20, 2010 Arders of the Department Adopting Su{øee Water Cantrols,
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Eefore the Neb¡aska Deparhnent ofNatural Resources, case No. 00g-10cc {hereinaÍÌer
"Firstpetition ).

9' on November 24,2ar0, the Middre Republican Natural Resoure¿s District (,..\4RNRD,)

and the up¡rer Rçublican Natu¡al Rcsources District {.,{.]RNRD,) filed petitions for
Inbrvention requesting fhat they be allowed tr¡ intervene in theproceeding and be atigrre.d

withtheDNR.

10' on Decefib€r 17, 2010, the DNR filed aMotion to Dismiss*eartor,s petition.

11' On March 15, 2A11, the united states Departrnent of the Interior, Bu¡eau of
Reclamaiio¡s, filed a Petilion for Intervention requesting that it be allowed to iatervene in
theproceedíng.

12' on August g, za1J, Realto¡s fired a Motio' io Amend their First petition.

13. on or about August 25,2011, the DNR issued an order adopting the I¡wer Republican

Natr¡ral Resoruces Dishict iategrated Managøaent pran (.r,wer Repubrican IMp,) and

Associated Surface Water Conhols.

14. on september 7, zoll, pursuaût to the DNR,s August 2s, z0r1 order, Re¿ltors fred a
Petition with the DNR in which they requested a hearirrg in frsnt of rhs DNR for a

deterrninatioa on the statutol'y authority of the DNR to aduinister the $¡-face weter

controls adopted in iæ .âugust 25, 201 l orders (hereinaûer .,secontl petition,),

t5. o¡ october 7, 2aLr. Realto¡s and the DNR had a hearing in front of rhe DNR r¡n
Realtors' Motion to Amend theb First Petitio¡r. Presenl at the hearing were Ron Theis,

the DNR Heariag officer assigned to the casg and rhomas o,connoS aftorney for rhe
DNR.
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16. After the Ootober 7, 201I hearing Realtors amended thefu First and Second Psåitions and

both Petitions rv€re fif€d with the DNR on October 28,2011. O:r the saae da¡ Rclators

also filed a Motion to Consolidate the trvo cases.

17. since no action h¿tl bee,n taken by the ÐNR since the october 7, zoll heming on

January 12, 2û12, Relators filed a Motion Requesting a Telephonic Status Cofifsr€floe

witkin 3O da¡c of the Motion.

lB. In response ta the Motion, on or about Februar.y 8, 2t12, lhe attomey for the Relators

received a telephone c¿ll åom tåe hearing officer, Ron Theis, in which he staied that ho

and the Di¡ector of the DNR was working on an order and it would be out shortly.

19. As of the data of this Petitiorl thc Realtors have received no decisions or orde,ls from tle

DNR on the Realtors' Petitions, ût aûy of 'ths periding Motions to Interveng or on the

DNR'sMotionto Dsmiss.

20. Realtors' First Petition has been on file with the Court for over a year and haif and rl¡eir

Second Petitisn for nine months rr-ithout any ar,tion being taken by fle DNR,

21, Realtors request that this Court order the DNR to arldress the Relators' Petitions in a

reasonable and timelymanner. Realtors âr€ nol lequesting that this Court iszue any order

on the merits of their Petitions, only that the DNR be ordered to complete the ministerial

duty of tirneþ managing Pøitioners cases ú1at are currently pending before DNR.

22. Al}Lrr than the relief sougþt herein, Relators have no adequate rernedy available to them

in the ordinary coursÊ of law.

I
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WFIEREFORE,

1' Relators pray that the court issue a psremptory w¡it of mandarnus cornmaurding

Respondenl theNebraska Depactrnent ofNatrral Resources, to iu¡nediately manags and resolve

casæ pending before the agericy in a timely manner, a¡d that it thm and there return the writ
with it certification that it lras complied therewith;

IN THEALTERNATIVE,

2' Relators pray that the court is.sue an alternative writ of mandamus commanding

Respoadent to perforrn such duties imrnediately upon receipt of the rv¡it or show cause before

the court at a specified timc and place why theyhave not done so.

RELATOR FURTHER MOVES THE COURT FOR AN ORDER AS FOLLOWS:

3. Äwarding Rcrator its costs and aftomey's fces pursuant to Neb. Rev. stai. $ 25_

2165; and

4' For such other and further aud different relief as justice aid equity may require.

Dated thisfl day of \une,20l2.

Respectfif ly Submj ¿fsd By,

Io""lryT Carnbridge krigarion Ðisrricf,
Bostwick Inigation Districl
ligr-r.!** Valley trrigarion Diskicr,
H&RW lrrigation Distri c!
Pioneer Irrigation Disrric!

By:
canelle Lusr - #20556

Katherine S. Vogel -#23ggz
KNTIDSEN, BERKI{ETVÍ EI{"
RICITAR.DSON & ENDACOT.f, LI-P
3800 VerMaas place, Suite 200
Linooll, Nebraska 6g502
(402) 47s-7A11
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PR,4.ECIPE
TO IÏIE CTITRK OF SÅID COIJRT:

Please issue in_tle above-crytiond causa fo¡ serviæ by certified mail qpon tho
Def€adant" whose addrEos is as follows, ad forward said suumon to thaundeæt¡ped o*i*a fon
Rela¡or for s€rdfied mailiag ¿s afo:æsaid.

Dep¿rtnent 0f Natr¡ral Rrsourc*
301 Ccntqrnial À¡{atl ssu&r
49 Floor Sfatc Office Building
Lincotr, Nebraska 685A9-467 6

B:r
R. Lust -

Katheríne S. VoSeI - #23982

I
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ii
STATE OF NEBRASKA

BEFORE TITE DEPARTMEI{T OF NATT}RA.L RF,SOURCES

Case 008-10CC

RENEU¡EI)
PETITION FOR IhTIERVEIïTION

INA CONTESTED CASE
OR

PETTTION FOR INTERYENTION
IN A DECLARATORY ORDER

PROCEEDING

The Upper Republican Natural Resources District ('URNRD'), by and tbrough its

attorneys Rembolt Ludtke LLP, and for its Renewed Petition for Intervention In A contested

Case or Petition for lnærvention In A Declaratory order Proceeding, sûates as follows:

l' On or about October 18, 2010, petitioners Frenchman Cambridge hrigation

Dishict' Bostwick Inigation District, Frenchman valley lrrigarion District, H&Rw Irrigation

Ðishict, and Pioneer Irrigation Dishict (collectivel¡ "Petitiones'), filed a petitiou and Request

for Hearing (the '?etition') with the Department of Natural Resources (the ..Departmenf)

regarding the integrated management plan of the URNRD (the "IMp'), which the Departnrent of
Natr¡ral Resources ("DNR') adopted along with surface water controls contained in the IMp by

order dated September 20'2010 (the *DNR-uRNRD ordet'). The Department has determined

that a hearing on the petition will be held at a time and place to be arranged.

2' On or about Noverrber 8, 2010, the Department issued a NoticE of petition, in

which the Deparbrent noted that any interested person wishing to become a party to the

proceeding may file a Request to Intervene with the Department in accordance with 4s4 Neb.

Admin. Code, Chapter 7 g 004.

RECEIVEDJANlg2OI¿

In the Matter of the Septemb et 20, 2010
Orders ofthe Departnaent Adoptiug
Associaæd Surface t0Vater Contoh

)
)
)
)
)
)
)
)
)
)
)

Page I of8
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3. On Novembet 24,2070,the URNRD filed Íts Petition in Intervention, pursuant to

454 Neb, Admin Code, Chapter 7, $004, and in reE)onse to the Ðeparment's November 8, 2010

Notice of Petition, in which the Departnent noted that any inærested person wishing to become a

pa$y to this proceeding may file a Request to Intervene with the Deparment.

4. On December 17,2010, Respondent DNR fited a Motion to Dismiss in this

matter.

5- On December 2A, 2010, the URNRD filed a Motion/Request for Prior

Deterrnination of Intervention Petitior¡ requesting that the Departrnent rule on its Petition for

Intervention prior to ruling on ÐNR's Motion to Dismiss.

6. On January 4,2011, DNR file a Motion in Support of MRNRD and URNRD

Request for Prior Determination of Intervention Petitior¡, in wtrich DNR affirmed its Motion to

Dismiss, and zupportedthe URNRD's requestthatthe Deparbroentrule onthe URNRD's Petition

for l¡tervention prior to ruling on DNR's Motion to Dismiss.

7. The URNRD's Petition in Intervention has not been nrled upon, and remains

pending before the Departuent.

8. At some point in the pleading process after March 2011, the URNRD was

dropped from certificates of service on subsequent pleadings in ttre case. Nonetheless, the

URNRD understands that subsequent pleadings were ñled by Petitioners and DNR, such that the

status of the case presently is that Petitioners have filed an Amended Petition-Request for

Declaratory Order in this case on or about October 28,2Dll; an Amended Petition--Request for

Declaratory Order in a new matter entitled'In the Matter of the August 25,2O1I, Orders of the

Deparhnent Adopting Assoeiated Surface Controls" regarding tlre Lower Re,publican Natural

Resources District's Integrated Management Plar" filed on or about October 28,2011; Motions

Page 2 of8
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to consolidate in both cases, filed on or about october 28,z0ll; a Motion to Dismiss contested

case filed by DNR on or about November 9,2011;and a Motion Requesting a Telephonic Satus

Conference filed by petitioners on or about Janu ary 12,2012.

9' In its Motion to Dismiss Contested Case, DNR assÊrts that the contested case

hearing requested by Petitioners on october 18,2010 is still pending wíth the Deparhe,nt, that

Petitioners' action in filing their Amended Petitio*--Request for Declaratory order constitutes

filing for a declaratory order while a contested case hearing is still pending before the

Deparhnent, and that the contested case hearing should be dismisse.d before a declaratory order

cau be iszued. Petitioners counter, in their Response to DNR's Motion to Dismiss contested

case, that they have not filed a sepamte declaratory order case, but are requasting their original

filing to be treated as a request for declaratory order, and that "[t]here is only one petition and

one proceeding" pending.

10. The URNRD's Petition in Intervention remaìns pending in this matter before the

Deparbrelrt.

ll' Because of the uncertainty as to the status of the case presentl¡ as a contested

case' as a declaratory order proceeding or as a conversion ofa contested case to a declararory

order proceeding, tlrc URNRD hereby renews its Petition for Intervention, filed on or about

November 24,2010, in case No. 00g-10cc, still pending before the Department.

12' In the alternative or in additior¡ pursuant to 454 Neb. .âdmìn. code, chapter 6 g

006, the URNRD petitions in this case for intervention in a declaratory order proceeding:

a- Petitioners challenge the Deparhnent's legal authority to administer the

surface rilater controls adopted in the DNR-URNRD order, a copy of which is

attached as Exhibit 2 to Petitioners' Amended petition-Request for a

Page 3 of8

KS002558



))

Declaratory order in this case. It is this DNR-IIRNRD order, and the

associated IMP, tl't are included in the statutes, regurations, rules, or orders

that appry to or affect the uRNRD and the matters at issue in this sase.

b' The URNRD shows that its regar righ*, duties, privileges, immunities, and/or

other legal interests may be substantia[y affected by the proceeding initiated

by Petitioners, and thar the ITRNRD has an iuterest in the matter ín this

proceeding ard in particular the success of the Depaúment in resisting the

claims of Petitioners. A statement of facts in support of this, as weü as to

show the URNRD's interest in this matùer, include the folrowing:

i' Pursuant to the Nebraska Ground water Management and protection

Act (the *Acr'), 
the URNRD and DNRjointry adopted the IMp, which

first became effective in 2005.

ii- In 2008, the URNRD and DNR joinrly reviewed and modified rhe IMp

based on rerevant hydrologic conditions in the Repubrican River

Basin

üi. In 2009, the URNRD and DNR jointly reviewed and detemrined that

the IMp needed to be updated in light of issues raised during

arbitration between Nehnaskq Kansas, and cororado as part of
litigation under the Republican River Compact

iv. on May 4,2olo, the URNRD and ÐNR reached an agreemerú on

factors regarding revisions to the IMp as required by the Act.

Following required joint notices and joint hearings on the revised IMp,

the URNRD and DNR joinrty determined to imptement the proposed
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IMP revisions, with modifications, and to adopt associated srrface and

ground water conhols.

v. on Aug'st 3, 2or0, the URNRD adopted the proposed IMp and

affirmed continued use of the grormd water contrors necessary for

meetingthe compliance standard identified in the IMp.

vi. on september 20, 2010, DNR adopted the IMp arong with surface

water controls contained in the IMp.

vii. The Act requires that the URNRD and DNR jointly develop, review,

revise, adopL and administer the IMp, and the URNRD and DNR have

so jointly acted in adopting the revised IMp.

viii. Petitioners' claims a¡e directed at ñ¡ndamental controls adopted in the

IMP' The ourcome of this proceeding wilr unavoidably have a bearing

on how successfi¡l the IMp is in reaching the goals and objectives

jointly adopted by DNR and the URNRD for the [Mp, and will thus

bear on the way both DNR and the LRNRD administer the IMp. The

IMP contains regulatory contols and non-reguratory toors that are

designed to work together to achieve the jointty developed goals and

objectives. For example, the IMp contains plans for implementation

of both stdace water and grouadwater contols. A successful

ehallenge to one t¡pe of confrol may have an impact on the

effectiveness of the other.

ix' Thus, the uRNRD's legar rights, duties, privileges, immunities and/or

other legal interests may be substantia[y affected by this proceeding
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and the URNRD has a real interEst in the outcome of this proceeding.

The URNRD has ¿¡¡ interest in the success of DNR in resisting

Petitioners' claims. The URNRD and DNR acted jointly in creating

the revised IMP, and the revised IMp represents the final decisions

madebytheURNRD and DNR*

13' The interests of justice and the orderþ and prompt conduct of the proceedings

will not be impaired by allowing the intervention of the URNRD. The proceeding remains in the

pleading phase and remains at the point of determining the natrue of the proceeding before

moving on to its merits. The URNRD's request to intervene will not impair the interests of
justice or the prompt conduct of the proceedings. The interests ofjustice a¡e served by allowing

the URNRD to intervene given the natue of petitioners' claims.

14. The URNRD's contentions include the following:

a. Petitioners lack standing, for all the reasons argued heretofore in tlis matter

by DNR, which positions the URNRD adopts and incorporaks herein

b, Petitioners fail to present ajusticiable con&oversy

c. DNR has the legal authority to administer the surface water co¡trols adopted

in rhe DNR-URNRD Order ând the IMp

d. The ¡elief the URNRD tequests is that Petitioners' petitions relaúed to a

contested case hearing ot request for declaratory o¡der in this case be

dismissd, or in the alæmative the Dçarünent find that DNR has the legal

authority to adminisær the surface water controls adopted in the DNR-

IIRNRD Order and the IMP, and affirm the DNR-URNRD Order and IMp in

their entirety
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15. The URNRD is a necessary party in this proceeding because it has a specific

interest in the applicability of the DNR-[ RNRD O¡der and the IMp, as distinguished from a

general ioterest such as may be the csncern of the public at large. The URNRD would be

adversely affected in a legally cognizable way depending on the outcome of this proceeding for

re,asons including those noted above.

SiHEREFORE, the URNRD asks that its request to intervene be granted in this

proceeding pursuant to 454 Neb. Admîn. Code, Chapter 7 $ 004 as a contested case, or, in the

altemative or in addition, be granted in the proceeding pursuant to 454 Neb. Admin Code,

Chapter 6 $ 006 as a declaratory order proceeding aligned with DNR as a Respondent To the

extent this case is consolidated with another, the IJRNRD's request is the same in reference to

that consolidated case. In addition, the URNRD requests it be part of any Telephonic Status

Conference requested in Petitioner's motion ofJanuary lz,21lzfor the same. The URNRD also

requests that its undersigned counsel be added again to certificates of service for all pleadings in

this case (as is or consolidated), consistent with said counsÊl's continuing appearance in this case

since Novemb er 24, 20t0.

DATED: January 18,2072

UPPER REPIJBLICAN
RESOURCES DISTRICT,
Intervention-

NATURAL
Petitioner for

By: REMBOLTLUDTKELLP
1201 LincolnMall, Suite 102
Liucoþ 68508

J (#22862)

(

By
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CERTTIqICATE OX' SERVICE

. The undersigned hereby certifies that I caused a true and correct copy ofthe foregoing to
E-t:"t þ¡' ordinary United States mail, first cfass posrage prepaid" on this igth øv of ianuary,
2012, aÃfuessed as shown below, to the following:

Jeanelle R. Lust
Katherine S. Vogel
Knudsen, Berkhãimer, Richardson & Endacott, LLp
3800 V.erMaas Place, Suite 200
Lincoln, NE 68502

ïhomas O'Connor
Deparhnent of Natural Resources
301 Centennial Mall South
P.O. Box 94676
LincoksNE 68509-4678

John Chaffin
Office ofthe Field Solicitor
P;O. Box 31394
Billings,MT 59101

Daniel L. Lindstrom
DavidH. Kalisek
Jacobsen, Oq, Nelson, Lindstuom & Holbrooþ p.C., L.L.O.
322 West 39ú Street
P.O. Box 1060
Kearney,NE 68848-1060

A.

Li\rdd\c¡¡ÈßU 2532\@ l\00{6291 ó-DOCX
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STATE OFNEBR-A.SKA
BEFORE THE DIRECTOR OF TIIE

NEBRÄSKA DEPARTMENT OF NATURAL RESOT]RCES

In the Matter of the September 20, 2010,
Orders of the DeparhentAdoptiug
Associated Surface Controls

Water Division l-B

CaseNo.008-10CC

Petitioners' Response to
ÐNR's Motion to Dismiss
Contested Case

)
)
)
)
)

COMES NOW Petitioners, Frenchman Cambridge lrrigation Distriet, Bostrvick
hrigation Dishict Frenchman Valley lrrigation District H&RW Irrigation District, and
Pioneer Irigation Distict, and responds to the Department of Natural Resources' (DNR)
Motionto Dismiss as follows.

On September 7, 2011, Petitioners filed a petition requesting that the DNR
evaluate whether it has the statutory authority to administer the surface water controls
contained in its September 20,2010 Orden_ of the De,parhent Adopting Associated
Surface Contols. The petition was fíled and a hearing requested based upon the
procedwe outlined in the DNR's Sqtember20, 2010 Orders.

On October 28,20L1, fhe Petitioners filed an Amended Petition - Request for
Declaratory JudgmenL This was an amended petition, not a new petition or se,parate

reçrest for a declaratory judgment on the September 20, 2010 Orders. The prayer for
relief in the amended petition remains the same as the original petition The amended
petition requests that that the procedure used to determine the DNR's statutory authority
to administer the surface water controls be the declaratory order procedures, not the

contested case procedures. In ofher words, the Petitioners have not filed a separate

declaratory order case. Rather the Petitioners are requesting that their challe,nge to the
September 20,2010 Orders of the Departrnent Associated Surface Contols be
evaluated under the procedures set forth for Declaratory Orders under Chapter 6 of Title
454 of the Nebraska Administrative Code rather than those contained in Chapter 9 for a
Contested Case.

Petitioners understand DNR's argument to be that if Petitioners are allowed to
amended their petition to request a declaratory order, that there will be two petitions
before the DNR--one for a declaratory order and one for a contested case. That is not the
case. The Petitioners þ¿ys ¡mended their original petition from a contested case petition
to a declaratory order petition and the prayer for relief remains the seme. There is only
one petition and one proceeding. Sínce there would no longer be a contested case perding
before the DNR, and only a declaratory judgment proceeding, (i.e., there is only one

I
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petition will be subject to review by the DNR), there is no violation of 4S4Neb. Admin.
Code g 6-009.0lD.

Dated rhis lv-day of Novemb er, 201t.

CERTÍFTCATE, gF SER\¡rCE

The undersigned hereby certifies that she caused a true and corect copy of the
foregoing Petitioners'Response to DNR's Motion to Disrqiss Contested ôase to be
deliveredviau.S. Mail, First class, postage prepaid, on this l!L- day of November
20 I l, upon the following:

Thomas O'Connor
Deparbnent of Natu¡al Resou¡ces
301 Centennial Mall South
P.O. Box 9M76
Lincoþ Nebraska 68509 -467 8

Respectfully Submirted By,

Frencbman Cambridge lrigation District,
Bostwick Inigation District,
Frenchman Valley lrrigation District,
H&RV¡ Irrígation Distic!
Pioneer hrigation Dishicl

ogel - 82
KNUDSEN, BERKFIEIMER"
RICHARDSON & ENDACOTT, LLP
3800 VerMaas Place, Suite 200
Lincoþ Nebraska 68502
(402) 47s-70rt

Jobn Chaffin
Of,fice of the Field Solicitor
P.O. Box 31394
þillings, Montana 5g t 0 I

2
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STATEOFNEBRASKA
BEFORE TTIE DIRECTOR OF THE

DEPARTMENT OF NATURAL RESOURCES

In the Ma¡ter of the September 20, 2010,
O¡ders of the Department Adopting
Associated Surface Controls

Case No. 008-lûCC

Motion to Dismiss Contested Case

)
)
)
)
)Water Division 1-B

The Department of Natural Resources (DNR) pursuanr to 454 Neb. Admin- Code $?-005.04
responds to the Motion to Consolidaæ and the Amended Petition - Request for Declararory
Order by F¡enchman Cambridge Inigation District, Bostwick Inigation District, Frenchman
Valley Irrigation District, H&RIV lrrigation District, and Pioneer lrigation District (petitioners)
dated October28,20ll, as follows.

A declaratory order may not be issued ifthere is a pending contested case before the agency on
substantially similar issues.

"Circumstances Under Which Agency will not Issue Declaratory Orden..-.Al
investigation for purposes of a formal adjudication, a contested case, of a
petition to issue, amend, or repeal regulations is pendíng before the agency
involving the petítioner on substantially the sarne or simílar facts or ìssues
raisedinthe petition;'454 Neb. Admin. code 96-009.01D (emphasis added).

The contested case hearing requested by the Petitioners on Odober 18, 2010 is still pending.
The Petitioners in the requests for a contested case and declaratory order are iãentical.
Additionally, the pleadings in both petitions involve substantially similm facts and issues. As a
result, a declaratory order cannot be issued wiúout frst dismissing the pending contested case.

The Administrative Procedures Act (APA) states tl¡at an agency shall nor issue a declaratory
order if it "would be contrary to a rule or regulation adopted in accordance with" the rules of tle
APA. Neb- Rev- Ståt. $84-912.01. Therefore, because issuing a declaratory order while a
contested case is still pending would be a violation of Title 454, it rvould also be a direct
violation of theAPA.

Since Petitioners have filed for a declaratory order while a contested case hearing is still before
the Agency, the Petitioner's contested case hearing should be dismissed before a declaratory
order can be issued.

Page I of2
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CERTIFIçATE OFSERYICE

Jhe undersigned hereby certifies that a true and conect copy of the foregoing was hand deliveredto the Department of Natural Resources, 4th Floor state'óffice Building, ãot c"nt"nùJ uunsouth, Lincoln, Nebraska, and senr via u-s. Mail, Fi¡st class, postage pr"puia, onNovember I ,2011 to the following:

Jeanelle R. Lust
Katherine S. Vogel
Knudsen, Berkheimer, Richardson, & Endacott, LLp
3800 VerMaas Place, Suite 200
Lincoln, Nebraska 68502

John Chaffin
Office of the Fieid Solicito¡
P.O. Box 31394
Billings, Montana 59101

NEBRASKA DEPARTMENT OF NATURAL
RESOURCES, Respondent

By Their Attorney,

M #2236r
Nebraska of Natural Resources
4ù Floor State Office Building
30r Centennial Mall South
P.O. Box 94676
Lincoln, NE 68509-46?6
Telephone:.. ..... 4O2.47 | -3933
Facsimile ; ... .. -.. 402.47 L-Z1DAO

tom. oconnoJ @ nebra ska- gov

David J. A. Bargen
Remboldt Ludtke, LLp
1201 Lincoln Mall, Suite 102
Lincoln, Nebraska 68508

M. ,#22361
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STATE OFNEBR,A,SKA

BEFORE TÊE DIRECTOR OF'THE
NEBRÁ.SKA DEPARTMENT OF NANURÄL RESOIJRCES

In the Mafter of the Septemb er 20,2010,
Orders of the Deparhent Adopting
Associated Surface Controls Ame¡ded Petition-

Request for a l)edaratory Order
W'ater Division 1-B

COIVIES NOW Petitioners, Frenchman Cambridge Irrigation Disùdct, Bostq/ick Irrigation

Dishict, Frenchman valley Ûrigation Dishicq H&Rw lrigation Disfrict, and pioneer tnigation

Distuic! and for their ameirded petition, request that tho Departunent ofNatural Resources issue a

declaratory order on ihe legal authority of ihe De,parünent ofNatural Resources to administer the

surface water contols adopted in its September 20,2010 Orrlers of the Deparbent Adopting

Associated Surface Controls.

1. Frenchman Cambridge Irrigation District is an irrigation district organized on April IB,

1946, atd'existing pursuant to Nebraska's irrigation dishict laws, Neb. Rev. St¿t. $$ 46-

l0l to 46-128, \,rrith itspriucipal place ofbusine.ss in cambridge, Nebraska

' 2. Frenchman Cambridge lrrigation District is the operator of irrigation worlcs and is the

owner of water rights for surface water natural flow within the Republican River Basin in

Nebraska" and ¡eceives zupplemental stored water from the federal reservoirs owned by

' the Bureau ofReclanration.

3' Bostwick lrrigation District is an irrigation distict organized on April L2, 1948, and

existing pwsuant to Nebraska's inigation district laws, Neb- Rev. Stat. $$ 46-101 to 46-

128,'ì¡¡ith its principal place ofbusiness in Red Clou{ Nebraska

4. Bostwick Irrigation District is the operator of irrigation works and is the olurer of wder

rights for surface water natural flow within the Republican River Basin in Nebraska and

)
)
)
)
)

CaseNo.008-10CC
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receives supple'mental stored water from the He¡al reservoirs owned by ihe Bureau of

Reclamation and the Corps of Engíneers.

5. Frenchman Valley lrrigation Dishict is an inigation district organized on Febnrar¡r 26,

1912, and sxi5ring pursuant to Nebraska's irrigation disnict iaws, Neb. Rev. St¿t $$ 4G

101to 46-128, with its princþal plàce of business in Culbertson" Nebraska.

6. Freirchman Valley lrrigation Dishict is the operator of irrigation works and is the owner

of .water rights for surface water natural flow within the Republican River Basin in

Nebrasþ and receives zupplemental stored w.ater from the federal reservoils owned by

the Bureau of Reclamation.

7. H&RW Inigation Distriot is an irrigation district organized on Nove.mber 1, 1955, and

existing pursuant úo Neb¡aska's inigation district laws, Neb. Rev. Stat. $$ 46-101 to 46-

128, with its principal place of business in Culbertson, Nebraska

8. H&RW krigation Dishict is the operrator of irrigation works and is the oìünor of water

rigbts for surface water nahral flow within the Republican River Basin in Nebraska" and

receivÊs supplemental stored water from the federal reservoi¡s owned by the Bureau of

Reclamafion-

9. Pioneer lrrigation Þishict is an inigation district organízed and existi*g pursuant to

Nebraska's irrigation dishict laws, Neb. Rev. Stat. $$ 46-lü to 46-728,with its principal

place ofbusiness in Haigler, Nebraska

10. Pioneer hrigation District is fhe operator of irrigation works and is ttre owner of watrr

rigbts for surface water natural flow within the Republican River Basin in Nebraska.
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11. The Deparhent of Natural Resourees (DNR) is the official state agency in connection

with wafer resources regulation and development, with general authority over all matteß

pertaining to $'ater rigþts.

12. The Br¡reau of Reclarìiation is authorized to construcl operate and maintain irrigation

facilities in the Republican River Basin pursuant to the 1944 Flood Control Act, 58 Stat

891. Pursuant to the Flood Conkol Ac! Reclamation obtained the inigation storage water

rights for four reservoirs, constnrcted four dams and reservoi¡s and has since operatod

those fasilities. The United Army Co4rs of Engineers constructed and operates

Harlan County Lake, however, Reclamation holds the inigation storage water rigþt for

the facility- Nebraska law requires that the United States hold the storage water right for

its Republican Rivet Basin reservoirs. Neb. Rev. Stat $ 46-241(2010).

i3. The Upper Republican Natural Resources Distsict is one of the local entities charged with

regulating ground water usage in the Republican River Basìn. The DNR and Upper

Rçublican Natural Resources Þistrict jointly adopted the Upper Republican Natural

Resources Distict Integrated Manage,ment Plan.

14. The Mddle Republican Natural Resources District is one of the local entities charged

with regulating ground wat€r usage in the Republican River Basin. The DNR and the

Middle Republican Natural Resources Disfrict jointly adopted the Mddle Republican

Natural Resourcss Distiø Integrated Management Plan.

15. The Lower Republican Natural Resources Disfiict is one of the local entities chargeil

with regulating ground water usage in the Republican River Basin-

16. Inilividual sr:rface water appropriators, while holdings an individual right to appropriate

suråce water within the Republican River Basin, ¡eceive their surface water from their
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re{ ective inigation dis{rict Therefore, any reductions in the ârnount of surface water

available for ilelivery to their me,mbers will directly affect the ârnount of water the

mentb€f,s of the inigæion disfrictreceiva A list of those individuals who are me.'mbeß of

the five petitioning irrigation disticts is attached hereto as exhibit l.

17. On or about Sqtember 20,2010, the Nebraska Departuent of Natural Resources iszued

orders adopting the Upper Republican Natural Resources Diskict Integratd Managemeirt

Plan ("Upper Republican nvfP') and Associated Surface 'Water Controls, and the Middle

Republican Natural Resources District Integrated Management Plan CMiddle Republican

IMP') and Associated Sr¡rface Water Controls. A trrre and accurate copy of both o¡ders

and IMPs are attached hereûo as exhl'bit 2 and exhibit 3, respectively.

18' The Upper Republican IMP and the Middle Republican IMP contain identical surface

water controls that will be administered by the DhlR.

19' The zurface water controls provide that Nebraska will recognize a priority date of

February 26,7948, for Kansas Bostwick Lrigæion Dishict for tlre regulation of natural

flow between Harlan county Lake and superior-courtland Diversion Dam.

20' The Republican River Compact divides the '?irgin Ìvater supply, between Nebraska,

Kansas and Colorado and is based on eac,h state consuming their share and only their

shme of the Basin's water supply

21'-The surface water controls create a "Compact !all." In *Compact Call" years, the DNR

will regulate and administer surface water in the basin as necessary to ensure Nebraska's

compliance with tle Republican River Compacl The "'Compact Catl' wilt result in DNR

issuing closing notices on all natural florr and storage pei:rrits in the basin until such time
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as DNR . , . detemines that yearly aùninistration is no longer needed to ensure Compact

compliance,"

22.1\e surface water contols require that the DNR "forecast" whether there will be

sufficient surface water to mest Nehaska's obligations under the Republican River

Compact. If it is estimafed that there is insufñsient water to meet all the de,mands for the

water, the DNR will issue closing notices on all natural flow and storage permits.

23.1!re DNR's authority to regulate surface water appropriation rights is based uponthe

dochine of prior appropriations under which the surface waier appropriation rigþts are

regulated according to priority and the type of use. If water is insufficient for all uses,

junior appropriation rigþts are shut down for the be¡refit of senior appropriation rights.

However, just compensatíon is due'for zuch'silut downs. The DNR's surface water

controls which relate to forecasting and the "Compact Call" are inconsistent with and

conEary to Nebraska law, the doctine of prior appropriations and the DNR's procedure

for regulating and monitoring surf¿ce water appropriation rigbts. See, specifically, Neb.

Rev. Stat. $$ 46-231, 46-233.307,and Neb. Const. art XV, $ 6.

24.T\e sr¡rface water controls and integrated mânagement plans do not reach or meet long

term zustainability goals as required in Neb. Rev' Sat. $ 46-715(2).

25. A "Compact Call" is not authorized by Nebraska law. Neb. Rev- Stat $$ 46-715 and 46-

116.

26. A "Compact Call- is not authorized in the Republican River Compact or the 2002 Final

Sett¡elnent Stipulati on-

27.T\e total shut down of surface water direct irrigation uses in the integrated management

plnns is not authorized by Neb. Rev- Stat. $ 46-716.
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28. The total shut down of storage appropriations'in the integrated management plans is not

authorized by Neb. Rev. Stat. g 46-716.

29. The Petitioners hold appropriation rights and deliver water held under those rights to

me'nbers of their irrigation dishicts. The Petitio¡ers charge and collect fees to members

for delivering water thereby generæing revenue based upon the amount of water each

dishict can deliver. Due to a reduction in the amouat of water available for delivery, the

Petitioners have reduced the amount of water delivered to me,mbers and have therefore

incured a loss in revenue.

30- The Petitioneß make operation and maintenance pa¡ments to tle Bureau ofReclamation

for the use and mainteirance of the Bureau's Ressrvoil facilities. The petitioners a¡e

cuneatþ unable to make their firll pa5ansnts to the Burearr becâuse ttrere is insufficient

water to be delivered to users which in turns has reduced tle Petitioners, revenue.

31. In its pleadings before the United States Supreme CourÇ the State ofNebraska has stated

that "[a]ny regulatory action taken by Nebraska 'potentially has a significant imFact on

the [Bureau of Reclamation irrigation facilities]' because such action may dictafe the

exte,nt to which water for irrigation is available from [them] ." Kansas v. Nebras¡a,No.

126 Original, State of Nebraska's Objeaion in Part to \Jníted States' Støtement of

Participation,p.4.

32. The curr€nt surface water levels in the Republican River Basin a¡e inzuffici€nt to zustain

existing surface water appropriations over the long term and the proposed IMps will

continue to rezult in a depletion of surface water supplies within the Basin causing

continued reductions in reveirues for the Petitioners and a continued inability to meEt
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both paynent obligations to tle Bureau of Reclamation and conhaotual obligations to

maintain Reclemation's canal systems, bridges and drainage ditches.

TWHEREFORE the Petitioners reqpectfully request that the DNR declare tl¡at it lacks

statutory authority to administe¡ the surface ïvater controls adopted in its Septe,trb w 20, 2010

Orders.

Dæed this 28th day of October, 2011.

Respectfirlly Submitted By,

Frenohman Cmbridge Irrigation Dishict,
Bostwick Irri gation Disticl
Frenchman Valley Irrigation Dishict,
H&RW
Pioneer

Distriot,
District

I

R Lust-
S, Vogel #23982

BERKIfiIMER.
&ENDACOTT, LLP

3800 VerMaas Place, Suite 200
Lincoln, Nebraska 68502
gaÐ 47s-70t1
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CERTTÍ'ICATE OF SERVICE

The rmdersigned hereby oertifies that she causd u ¡¿s a¡ correst oopy of the foregoiag
Ä.n€n&d Petition - Request for Declaratory Order to be served by U.S, MaiL sufficknt
postage prepaid" on this 28th day of October, 2011, upon tbe following:

Deparheirt of Natsral Resources
ThomasLú. O'Comor
301 C€ûtefuial Mall South
4ú Floor State Office Buitding
Lincoln, Nebraska 68509 467 6

John Chatrn
Offiae ofthe Fiold Solicitor
P.O. Box 31394
Billings, Modana 59101

MiddleRepublicanNRD
Attn: Dan Smifh
220C;æt¡r
P.O. Box 81
Curtis-NE 69025

UpperR.epublicanNRD
Âttn: JasperFamiug
511 Ëast 5th St
P.O. Box 1140
Iüpedal,NE 69û33
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.T¿ERIETCATXON

STATE OFNEBRAS&{. )

couNTY o4&iøt* ì-
Brad Edgertou, being first duly sworn, states fhaf he is the Mamager for Frenchman Cambridge
hrigatiou Þistricfi ttrat he has read the foregoing Amarled Petition - Request for Deçtar¿úory
Orileq aad that the allegations of fact therein ¡are tnre.

Dateú Oøober 2j ,2}ll.

P.O. BoE 116
Cambri-geNE 6W?2

Subscn:bed and sn¡om to before me by Bra,tl
Edgerbn úis 2/¿J^ day of Oetobq, 201 1

&oo',, ?fl-q);fl'o-
Noøtf,futUc¿f

GE{EML

2ût3
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).¡

. \{ERIFICATION

STATEOFNEBR.ASK.{ )

couNrY ardrnu.^tl"*
Don Felkrr, being firs duly sworn, states that he is the Manpger for Frenchman Valþ ürigation
Di.sbiet and H&RW hrigBti.on Disfricü fhat he has rcad the foregoing Ameniled Petition -
Request for Declæatory Order; and that the allegatiöus of fact therein are truê.

Dated: Oc'lober 4-l ,Wtt
DonFelker
P.O. Box 297
Culbqtsoa,NE 69024

Subscribed aud swom to before ure by Don
Felker &is ol / day of Octobæ, 2011

Notry
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3R Farms Farmers National

71745 Road378

Culbertson, NE 69024-

ßonald & Eric Allen

77!49 Road377

MCCook, NE 69001- ..

Robert, Anderson

41743 Hwy6 &34

Holbrook, NE 68948-

Robert Andrews

P.O. Box 214

Cambridge, NE 69022-

Charlene Banzhaf

39429 Dr776

lndianola, NE 69034-

Earl Beeler

70798 - Road 726

Holdrege, NE 68949-

Doyle Benson

73779 Road 438

Bertrand, NE 68927-

Rodney & Patricia Best

42980 Road 721

Edison, NE 68936-

June Boehler

P.O. Box 442

Orleans, NE 68965-

Keith Bose - River Valley Farms

10498 Road 715

Orleans, NE 68966-

Adams Land lmprovement lnc,

P.O. Box 657

Arapahoe, NE 68922-

Margaret Allen

P.O. Box 336

Cambridge, NE 69022-

Robert Anderson

1221 gth Street

Arapahoe, NE 68922-

Arapahoe Communiiy

P.O. Box 235

Arapahoe, NE 68922-

Dixie Barber

541. West Lane

Spencer, 14 51301-

Jack Bellamy

P.O. Box 606

Arapahoe, NE 68922-

Besler lndustries

P.O. Box B

Cambridge, NE 69022-

Ralph & Mae Best

72O79 Dr 433

Oxford, NE 68967-

John Boehler

71050't' Road

Orleans, NE 68966-

Bose Brothers, lnc.

201 N. Rep. Ave

Ag Valley Co-op

P.O. Box 68

Edison, NE 68936-

Marty Anderson

37811 Road 410

McCoolç NE 69001-

Clark Andrews

71997 Road 41.8

Holbroook, NE 68948-

Paulíne Bantam

P.O. Box 206

Orleans, NE 6895G

Connie Barger & Bette Wurm

1303 Arizona Street

Culbertson, NE 69024-

Kenneth Bellamy

P.O. Box 508

Arapahoe, NE 68922-

Mae Best

72A79Dr 433

Oxford, NE 68967-

William Blum

11305 RoadTog

Alma, NE 68920-

Tm Bohl

10348 - Road 718

Oxford, NE 68957-

Verna Bose Estate

Road 716

rd, NE 68967-Orleans, NE
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I
Bose Farm Corp.

71398 Driftwood Road

Orleans, NE 6396Ê

Marvin {Frese} Briegel

72283Road42l

Arapahoe, NE 68922-

William R. Brown

71183 Road 367

Trenton, NF 69044-

Todd Brown

4359tRoad722

Oxford, NË 68967-

Randy Burton

41902Hþhway6&34

Holbrook, NE 68948-

Dave Carfield

1505 Centenniaf Drive

McCook, NE 69001-

ß & A Christensen

42969 DriveTZO

Edison, NE 68936-

Greg Christensen

70742 Killdeer Road

Alma, NE 68920-

Marie Cochran

P.O. Box 196

Bartleç NE 69020-

Cottonwood Lawn Farms

727 N. Califomia Ave.

Hastings, NE 68901-

Douglas Breinig

42182Hþhway6&3a

Arapahog NE 58922-

Lonnie Brook

P.O. Box 1¿14

lndianola, NE 69034-

Merlin Brown

71255 Road 385

Mc{ook, NE 69001-

LeRoy Brown

10349 Highway 136

Oxford, NE 68967-

Hickman Farms cþ Christy Meyers

1543 Barberry Ridge

Cheyenne, WY 82009-

Carlson Bros.

72337Road422

Arapahog NE 68922-

Kathy Christensen

P.O. Box 1058

lmperial, NE 69033-

Mel Christensen & Danyilk

42767-Road727

Arapahoq NE 68922-

Brent Coffey

71O38 Corp Road 16

Orleang NË 68966-

Dale Cramer

71293 Road 409

Cambridge, NE 69022-

Charles Brewer

22441 Golden Gate Canyon Rd

6olden, CO 80403-

Jim Broomfield

71¡M8 Road 392

lndianola, NE 69034-

Amy Brown

72030 Road 410

Carnbridge, NE 69022-

Allen Brugh

LISMRoadTLZ

Republican City, NE 68971-

Claude Cappel

P.O. Box 647

McCook, NE 69001-

Loretta Carpente¡

515 Nevada

Cambridge, NE 69022-

Roy Christensen

42969 DrlveT2O

Edison, NE 63936-

Geraldine Clark

71355 Road 367

Trenton, NE 590¿14-

NeilCollins

77474 F Road

Orleans, NE 68966-

John Crocker

233 South 13rh - Su¡te 1012

Lincoln, NE 68508-
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Richard & Karen Dack

38115 Road 713

McCooþ NE 69001-

Kathryn Dawson

73L14Rd,4gt

Edison,.NE 68936-

Dorothy Deterding

806 EastJackson

Oberlin, KS 67749-

Stuart Drake.

11118 Road 708

Alma, NE 68920-

James R. Dunlay

71549 H Road

Orleang NE 68966-

Ems Trust

661Vine Street

Arapahog NE 68922-

M. Thomas.Evans

25186 Genesee Spring Road

Golden,'CO 80401-

Ferguson Fami[yTrust

233 S.13th -Suite 1012

Uncoln, NE 68508-

Flammang FamilyTrust

709 North Street ,

Cambridge, NE 69022-

Joe Frazier

7L4O4Raad38A

McCook, NE 69001-

Dack Farm lnc.

38115 Road 713

McCook, NE 69001-

Ruth Decker ,

P.O. BOX7536

WacqD( 76714-

William Deterding Trust

72839 Rsad 412

Cambridge, NE 69022-

James Drake

11118 Road 708

Alma, NE 6892Þ

William Dunlay

P.O. Box 507

Orleans, NE 68966-

Vernon Esch

71832 Drive 391

lndianola, NE 6903¿t-

Steve Evans

37918 Road 713

McCook, NE 69001-

Ferguson/McCook Farm Trust

233 S. 13th - Suite 1012

Lincoln, NE 68508-

Tony Foster _

2331 Bitner Drive

Sidney, NE 69162-

Pauline Frecks

1500 East l1th - Apt 42

McCook, NE 69024-

George Davis

71373 I Road

Orleans, NE 6896G

Connie Deminski

2118 South 135th Ave.

Omaha, NE 68144-

Raymond Þorwart

P.O. Box 123

Guthrie, OK 73044-

Stuart & James Drake

11118 Road 708

Alma, NE 68920-

Mary Ellingson

P.O. Box 712

Boystown, NE 68101-

Gary Estergard

906 Dabney Street

Nixa, MO 657L4-

'Brad 
Farr

40631 Road 723

Cambridge, NE 69022-

Frank Fewell

72170Road432

Edison, NE 68936-

Foster Creek Farms

P.O. Box 728

Oxford, NE 68967-

Ron Friehe

2005 Norrls Avenue

McCoolç NE 69001-
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Doris Friehe

2005 Norris Avenue

McCooþ NE 69001-

Mart¡n Frif¿

71532 Drive 4O0

lndianola, NE.69034-

Roy Fuchs

71971 Road 436

Oxford, NE 68962

Jon Glanzer

P.O. Box+0

Holbrooþ NE 68948-

Wayne Grafel

P.O.8ox 365

Culbertson, NE 69024-

H Bar lnc.

37O79 Raad723

Culbertson, NË 69024-

Scott Hanchera

70502 Road 394

Danbury NE 69026-

Del Harsh

1ü)3 Niobrara

Cambridge, NE 69022-

Steve Harsh

1(Ð3 Niobrara

Cambridge, NE 69022-

Bryan Hauxwell

71703 Road 388

McCoolç NE 69001-

Bernice Frieling

512 Division Street

Alma, NE 68920-

Douglas Frost

1373 Front Nine Drive

Fort Collins, CO 80525-

Jerda Garey

403 Park Ave.

Mc€oolç NE 69001-

Glasgow Revocable Trust

619 North 3rd

lndianola, NE 69034-

Doug Gny

43L26Road72!

Edison, NE 68936-

Haffey lnvestments

1108 5 31 Street

Lincoln, NE 6851G

Hanchera Scott (State)

70502 Road 394

Danbury NE 69026-

Steve & Elizabeth Harsh

1003 Niobrara

Cambridge, NE 69022-

Carol Haussler

907 gth Street

Arapahoe, NE 68922-

Terry Hays

502 9th Street

Alma, NE 68920-

Steven Frimann

#6 Spoon Drive

McCoolç NE 69001-

Billie N. Frost

6525 Darlington Court

Lincoln, NE 68510-

Dale Gibson Trust

72404Drive 433

Oxford, NE 68967-

Jim Gohl

37475 Road 716

Culbertson, NE 69024-

Albert Grindle

41741Highway6&34

Holbroolç NE 68948-

Pete Hâmel

914 Main Street

Arapahoe, NE 68922-

Harris Bros Partnershíp

8¿145 Easton C¡rcle

Lincoln, NE 6852G

Del & Elizabeth Harsh

1ü)3 NÍobrara

Cambridge, NE 69022-

Marlene Haussler

10070 West Wesley

Lakewood, CO 80227-

Tom Heinen

42623Road722

Arapahoe, NE 68922-
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Grace & EdwÍn Helms

810 Chestnut

Arapahoe, NE 68922-

Charles Hermes

P.O. Box 729

Hastings, NE 68901-

Greg Hill

72195 Cross Creek Road

Cambridge, NE 69022-

Harvey Hinz

38788 Drive 713

Mctook, NE 69001-

Gerald Trust Hoffman

P.O. Box L

Cambridge, NE 69022-

Hoffman lnc.

P.O. Box I
Cambridge, NE 69022-

Cloyd Hoyt

77224Road384

McCoòÇ NE 69æ1-

Gordon lnglis

6¿10 Nickel

Broomfield, CO 80020-

Kenneth Johnsen

7OO?7 U. S- Hwy 136

Oxford, ñE 68967-

Chad Johnson

72309 Road 413

Cambridge, NE 69022-

Henry Helms

8206 East Kiva Ave

Mesa, AZ 85208-

Adam Heskett

71057 Drive 378

McCooÇ NE 69001-

charlotte Hill

1006 4th Street

Arapahoe, NE 68922-

Donald HÍnz

510 East 2nd

McCook, NE 69001-

Fred Hoffman

P.O. Box L

Arapahoe,'NE'68922-

Hoffman Transportat¡on, lnc.

P.O. Box L

Cambridge, NE 69022-

David Hunt

10329 Highway ß6
Oxford, NE 68967-

W.L Janssen

516 w.44th Street Pl

Kearneç NE 68845-

Judith Johnson

61232 Queen Anne Drive

Lacombe, LA 70445-

Carl Johnson

41018 Road 720

Cambridge, NE 69022-

Steve Henry

P.O. Box 540

Arapahoe, NE 68922-

Mark Heskett

38O14 Road 711

mbCoolc NE69001-

Hilltop K Farms

7L444 Road39!

McCook, NE 69001-1

Norman Hockemeier

41796 Highway6&34

HolbrooÇ NE 68948-

J. F. Hoffman

72367 Road422

Arapahoe. NE 68922-

Wilma Howsden

P.O. Box422

Orleans, NE 68966-

Hunt CD Bar, lnc.

1o329 Highway 136

Oxford, NE 68967-

Jehedo Farms

38719 Drive 713

McCook, NE 69001-

linda Johnson

P. O. Box 114

Cambridge, NE 69022-

David Johnson

71984 Road 410

Cambridge, NE 69022-
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VonJohnson-

519 Nasby '

€ambrlge, NE 69022-

WaltJones

3101Marylynn Drive

Urbandale, lA 50322-

KJ. River Ranch LLC

P.O. Box 189

Loomis, NE 68958-

J.T. KÌplinger

71292 Road 385

McCook, NE 69001-

Faye Korell

#7 Parkview

McCoolç NE 69001-

Mike Kubik

72355 Road 409

Cambridge, N€ 69022-

Larry Lashley

P,O. Box 556

Trenton, NË 6903+

Todd Lichty

38143 Road 713

McCoolç NE 69001-

Roger Long

4t864Road724

Holbrook, NE 68948-

Kent Lueking

P.O. Box 35

Oxford, NE 68967-

Howard Johnson

41381Highway6&34

Cambridge, NE 69022-

Larry Jones

40773 Road 719

Cambridge, NE 69022-

Jerry Kautz

71694 Road 375

Culbertson, NE 69024-

Donald Kisker

1205 Nelson - Apt 819

Cambridge, Ne 69022-

Christina Koslowski

14870 Mariposa Court

Westminister, CO 80020-

L & LTrust

P-O. Box704

McCook, NE 69001-

Larry lauer

902 Missouri Ave

McCoolç NE 69001-

Gale Liess

P.O. Box 281

lndianola, NE 69034-

Fae Long

1O10 2nd Street

Arapahoe, NE 68922-

Roger Luther

71151 H Road

Orleans, NE 68966-

Patty Johnson

P.O. Box 597

Oxford, NE 68967-

Sharon Jones

P.O. Box566

Oxford, NE 58967-

Kenneth & Bruce Kelley

39682 Road 709

Danbury NE 6902G

Nancy Knuth

72l94Road437

Oxford, NE 68967-

Donald Kothe

4OL26Ðrive7L7

lndianola, NE 69034-

Lane Ranch

c/o Joseph - P.O. Box 177

Cambridge, NE 69022.

Alberta Leising

432O3Road7?l

Ëdison, NE 68935-

Sandy Long

41810 Road 724

Holbroolç NE 68948-

Clyde Lueking

2105 Spalding

Holdrege, NE 68949-

Jack Lytle

1610 Centennial Drive

McCook, NE 69001-
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M&M Anderson Farm, lnc.

1221 gth Street

Arapahoe, NE 68922-

MichaelMacfee

70836 Rd 384

McCoolç NE 69001-

Willíam Manley

43383 Road 721

Oxford, NE 68967-

Liane Martin

P.O. BoxS

Herndon, KS 67739-

McConville Denn is (Statetand )

39642 Road 728

lndianola, NE 69034-

Michael Meyerle

762l Skipley Road

Snohomish, WA 9829G

Evelyn Meyers

P.O. Box 202

Holbrook, Nt 68948-

Unda Mihm

605 South Webster

Kimball, NE 69145-

John Miller

72157 Road3TS

Culbertson, NE 69024-

George Mitchell

72236 Road419

Holbrook, NE 68948-

Eric Maaske

P.O. Box 1150

Kearney, NE 68848-

Katherine Macfee

71379 Highway 83

McCooþ NE 69001-

Gary Marls

71321 Road 387

McCook, NE 69001-

Allen McCann

10075 Wolff Street

WestmÍnster, CO 80030-

Steve McCoy

P.O. Box 560

Arapahoe, NE 68922-

Paul Meyerle

7z044Highway 47

Cambridge, NE 69022-

Neal Meyers

41736Highway6&34

HolbrooÇ NE 68948-

Dennis Mihm

39418 Road 720

lndianola, NE 69034-

Dan Miller

71363 Road 385

McCook, NE 69001-

Eldon Mock

316 Tower Street

Holbroolç NE 68948-

Alton,David&Anitâ Maaske

P.O. Box216

Oxford, NE 68967-

Thomas Maline

P.O. Box 218

Holbrook, NE 68948-

Marr Land Co.

P.O. Box 1042

North Platte, NE 69103-

Doug McCann

P.O. Box 211

Edison, NE 68936-

Patsy McKillip Farms

71754 Road 378

Culbertson, NE 6902¡l-

William Meyers

c/o Linda - 7652 Maplewood Court

Lincoln, NE 6851G.

Ric Meyers

P.O. Box 45

Holbroolç NE 68949-

Mike & Marilyn Milbauer

71376 Drive 389

McCoolç NE 69001-

David Miller

71560 Road 380

McCoolç NE 69001-

Jerry Montey

1611West 3rd

McCoolç NE 69001-
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l
Eldon Moore

P.O. Box 126

Bartley, NE 69020-

Morris/McCa rtney Trust

P.O. Box 69

Yorlç NE 68467-

Ron Mousel

P.O. Box 1166

North Platte, NE 69001-

DaJlas Mues

40361 Road 720

Bartle¡ NE 69020-

Murdoch Ranch & Farm

P.O. Box 796

Orlenas, NE 68966-

Bemelda Nelson

P.O. Box9

Bartley, NE 6902(Þ

Shirley Nisley

8025 Russian Olive

North Platte, NE 69æ1-

Darrell Ohrman

714Æ16Road37O

Culbertson, NE 69024-

Don Paine

715 Maberly

Holdrege, NE 68949-

Pamela Park

1713 G Street

Rio linda, CA 95573-

William Moore

40448Road723

Cambridge, NE 69022-

Kãthy Morse

P.O. Box 333

Arapahoe, NE 68922-

Alan Mues

41580 Road 719

Cambridge, NE 69022-

Murdoch Enterprises

P.O. Box 796

Orleans, NE 68966-

Jerry Mustion

71861 Road 376

Culbertson, NE 69024-

Darrell Nelson

44023 306 Street

Yankton, SD 57078-

Garrett Nokes

38430 Rd 712

McCook, NE 69001-

Stephen Olmsted

7225ORoad428

Arapahoe, NE 68922-

Ruth Paine

77628Rd425

Beaver Cþ, NE 68926-

Jacqueline Paxson

P.O.Box2O7

Beaver Crossing NE 68313-

Joe Morosic

39509Highway6&34

lndianola, NE 69034-

Chris Mote

P.O. Box 42

Trenton, NE 590¿[4-

Wayne Mues

P.O. Box 448

Arapahoe, NE 68922-

Murdoch Family LTD

P.O. Box 796

Orleans, NE 68966-

Neiman & Solomon

6054 Dolphin Road

Oriental, NC 28571-

Robert Niemeier

1009 Nasby

Cambridge, NE 69022-

Andy O'Dea

31906 Road 718

McCoolç NE 69001-

Donald D. Olson

R.Schlage r - 38L7 6 Driv e 7 77

McCook, NE 59001-

Douglas Paine

800 N. 35th Street Apt 23

Council Bluffs, lA 51501-

Dale Pearson

P.O. Box 13

Cambridge, NE 69022-
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Dorothy Percival

2&15 South 38th Streêt

Lincoln, NE 68506-

Randon Peters

713s9 Rd 378

McCook, NE 69001-

Daleard Pettijohn

1590 W Sãn Marcos Btud Apt 138

San Marcos, CA92078-

PU Family Farms

519 Nasby

Cambridge, NE 69022-

Carol Porter

P.O. Box 344

Orleans, NE 68966-

PW Land & Cattle (Srare)

519 Nasby

Cambridge, NE 69022-

Clifford Randel

72037 Road 391

lndianola, NE 69034-

Ada Remington

United'P.O. Box 10rt2

Norrh Platte, NE 69001-

Rhynalds Corp

72O56 Road 435

oxfoid,, NE 6g967-

Phyl Rippen

37607 South River Drive

Culbertson, NE 69024-

Randy Peters

7L353 Road 378

McCoolç NE 69001-

Peterson Livestock

10536 Road 715

Orleans, NE 68966-

Phillips, Robert

Farmers National - #10 Mashie
Drive

McCook, NE 69001-

Gary Poindexter

36738 Road 714

Trenton, NE 69CI!4-

Tad Puckett

33530 Greystone Circle

Elizabeth, CO 80107-

Stanley Quigley

39276Road7zg

lndianola, NE 69034-

Brad Randel

39092 Rd 420

lndianola, NE 69034-

Republican Valley Windworks -
Shoemaker

41522Highway6&34

Holbrook, NE 68948-

Brice Riley

39522 Highway6&34

lndianola, NE 69034-

Estella & Don Rowhnd

#8 Georgia Court

McCooÇ NE 69001-

Ryan Peters

71295 Road 385

McCoolç NE 69001-

Daleard Pettijohn

1590 W San Marcos Blvd Apt 138

San Marco, CA 92078-

Phillips, Robert - R.W.

Farmers National- #10 Mash¡e
Drive

McCook, NE 69001-

Loren Pollmann

36905 Road 714

Trenton, NE 69044-

Edward Pur¡nton

41413Highway6&34

Cambrþe, NE 69022-

R&Mlne.

71432 Drive 400

Bartley, NE 69020-

Eldon Reese

72274Road[tB

Holbrook, NE 68948-

Rhynalds Corp

72056 Road 435

Oxford, NE 68967-

Ted Rippen

71540 Road 371

Culbertson, NE 69024-

Estella Rowland

#8 Georgia Court

McCook, NE 69001-
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Sina Ruggles

7!792D¡ive392

McCook, NE 69001-

John G,TrustSayer

40547 ùrwe7àO

Cambridge, NE 69022-

Paul Schaffert

71495 Road 397

lndianola, NE 69034-

Harold Schluntz Trust

2667 Elmhurst Circle

Longmont, CO 80503-2352

Roger Schroeder

P.O. Box 188

Holbrook, NE 68948-

Doug Schutz

72773Highway2B3

Arapahoe, NE 68922-

Doug Schuty'Hermes

72173Highway2B3

Arapahoe, NE 68922-

Sexton Farms

P.O. Box K

Cambridgq NE 69022-

Joan Sides

P-O. Box 24

lndianola, NE 69034-

Chuck Six

411West Street

Arapahoe, NE 68922-

George Runck

10404 Hþhway 136

Oxford, NE 68962-

Warren Schaffert

36776Road7!4

Trenton, NE 69ûM-

Gary Schievelbein

P.O. Box 571

Arapahoe, NE 68922-

Steve & Mike Schoen

72570 Road435

Oxford, NE 68967-

Charles & Bertha Schroeder

P.O. Box 188

Holbrook, NE 68949-

Todd Schutz

42560Road722

Ar¿pahoe, NE 68922-

Ron Seeker

P.O. Box542

Trenton, NE 69044-

Don Shafer

43252 Road 721

Oxford, NE 68967-6715

Roger Sieck

29581 218th Ave

Martin, SD 57551-

MichaelSkolout

71405 Highway 83

McCook, NE 69001-

Larry Ruppert

71236 Drive 387

McCoolç NF 69001-

Russell Schaffert

71544 Valley Drive

Cufbertson, NE 69024-

Jay Schilling

37957 Road 713

McCook, NE 69001-

Schoen Farms, lnc.

72205 A Road

Oxford, NE 68967-

Jerry Schroeder

42091Highway6&34

Arapahoe, NE 68922-

Doug & Todd Schutz

4256ARoad72Z

Arapahoe, NE 68922-

Seidner Farms

200 Longfellow Street

Thousand Oakq CA 91350-

Burnelt Shifflet

P.O. Box 71

Cambrþ, NE 69022-

MarshellSis

71313 Road 384

McCoolç NE 69001-

Edward W. (Ladd)Smith

P.O. Box 219

Bartley, NE 69020-
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Edward A. Smith Trust

Farrners Ñat'þ 71754 Road 378

Culbertson, NE 69024-

TerrySmith

P.O. Box 92

Holbroolç NE 68948-

Rick Spencer

77926Road378

Culbertson, NE 69024-

5t. John Commandery No. 16

P.O. Box 962

McCook, NE 69001-

Virginia Staley

507 ParkAúenue

McCoolÇ NE 69001-

Allen Strunk

10153 Hunter Springs Drive

Las Vegas, Î,¡V 89134-

lngrid Tangeman

P.O. Box 507

Arapahoe, NE 68922-

Earnestten Bensel

1205 Nelson - Apt. E10

Cambridge, NE 69022-

Tobyten Bensel

41832Hwy6&34

HolbrooÇ NE 68948-

Gary Thompson

1005 Cherry

Arapahoe, NE 68922-

James Smith

P.O. Box 1166

Norrh Plane, NE 69103-

Paul Soucie

30160 Road G

Deweese, NE 68934-

Matt Springer

39461Highway6&34

lndianola, NE 69034-

Merill Stagemeyer

41537 Road 721

Cambridgg NÊ 69022-

Rachel Stearns

P.O. Box 2126

Oakhurst, CA 93644-

Strunk, Allen - Circle 5

10153 Hunter Springs Drive

Las Vegas, NV 89134-

Kurt Tarkington

P.O. Box 517

Orleang NE 68966-

Jan, Carl & Ella Rae ten Bensel

703 Nasby Street

Cambridge, NE 69022-

Larryten Bensel

42754ed722

Arapahoe, NE 68922-

Tom Thulin

411 Ewing Street

Oxford, NE 68967-

PaulSmith

71087 Road 720

Cambridge, NE 69022-

Rod Spencer

37559 Road 718

Culbertson, NE 69024-

JeffSpringer

721 Parker Street

Cambridge, NE 69022-

Owen Stagemeyer

426O!Road722

Arapahoe, NE 689?2-

Jim & GaryStoelting

10904 Road708

Orleans, NE 68966-

Donnie Sughroue, Jr.

P.O. Box 283

Bartley, NE 6902G.

Dixie Tellus

P.O. Box 85

Holbroolç NE 68948-

Dean ten Bensel

72505 Road 425

Arapahoe, NE 68922-

Mike Thomas

71zKl2 Highway 83

McCook, NE 69001-

Charles Trail

38L73Road7L?

McCoolç NE 69001-
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Cateb Trail

712O6 Drive 382

McC¡ok, NE 69001-

John Leo Traupe

7350 Weld County Road 5

Eris CO 80516-

James Uerling

39226 Road 716

lndianola, NE 69034-

Vontz Family Partnership

P.O. Box 2¿18

Cambridge, NE 69022-

Shirley Wallen

1006 West Third Street

McCooþ NE 69001-

Wallen Farms, lnc.

38087 Road 712

McCook, NE 69001-

Jerry Warner

5025 South !84Plaza

Omaha, NE 68135-

Ethel Watson

P.O. Box 73

Arapahoe, NE 68922-

Rex Weatherwax Farms

72O5QRoad434

Oxford, NE 68967-

Alice Wertz Trust

P.O. Box 397

Trenton, NE 69044-

John Trail

P.O. Box 254

Anialc AK 99557-

Don Trosper

71126 Road 411

Wilsonville, NF 69046-

Uhrich & Brown, Ltd

38483 Drive 713

McCook, NE 69001-

Duane Vorderstrasse

P.O. Box 144

Hebrory NE 68370-

Craig Wallen

38046 Road 712

McCoolç NE 69001-

Walsh-Brady Memorial Trust

233 South 13th Street

Lincoln, NE 58501-

Eldon Watson

43251 Highway 136

Oxford, NE 68967-

Watson Brothers

43055 Dr72O

Edison, NE 6893'6-

Robert Wehrheim

aOTTIHighway6&34

Cambridge, NE 69022-

Lynn Weskamp

71296 Road 384

McCoolç NE 69001-

Virginia Trail

38283 Road 721

McCook, NE 69001-

Robert Uerling

392b9 Road 715

lndianola, NE 69034-

Robert Unger

71284 Road 403

Bartley, NE 69020-

Margaret Walker

P.O. Box 381

Arapahoe, NE 58922-

Wallen Brothers

71015 Road 384

McCook, NE 69001-

Robert Warner
' 42432 Main Street

Arapahoe, NE 68922-

Doyle Watson

1004 W 11th Street #N47

Kearney, NE 68845-

Gregg Weathenruax

P.O. Box 260

Kenesaw, NE 6895G.

Wengert Färms

1102 Locust Street

Arapahoe, NE 6S922-

Phyllis Wifcox

71392 Hwy 83

McCoolç NE 69001-
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Bruce Wilæx

71228 Road 385

McGook, NË69001-

Àì¡eryW¡nt€rs

610 EaS 14thSt. AFt.CB

Metoolç NE6900X-

JseWfüe

40u8 Rd719

Cambridge, NE 69022-

WllisWoodring

13737 Chandler Road

Omaha, N868138'62S9

Joe lMllïarns

7Ir70 Rd 385

McC,ook, NE 63001-

Kenneth & JeroÍÌe W¡tte

P.O. Box422

Orle¿ns- NE6-8€66-

DeanWitte

ä945 Drivs408

Cambridge, NE 69022-

Ted Zapp

37O43 Valley Drive

Culhertson, NE 6902¡l-

Loren Williamson

35768 Road 7X4

Trenton, NE 69044-

Dav¡TWltte

tr1040.Jayhawk Rd

Orleans, NE 68966-

Jerome Wítte, etal

P.o. Box422

Orleans, NE 68966-

WalterZapp

1500 Ëast 1,lth St - Apt 309

McCook, NE 69001-
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Michael Adms 3334 Road C Superior, NE 68978

Fred¡ick and Mmgi A. Alexander 952 L,ouden Superior, NE 68978

Carl RAndersen3064 Highway 136 Superior, NE 68978
Janis Anderson7625 Altus Drive South Jacksonville, FL 32211

B&B Parhership Craig Bonham 1161 Higþway 136 Franklin, NE 68939-5184

Eloise Baird Trust Cenhal National Bank PO Box 268 Superior, NE 68978

Minor Baird Tmst Ceirhal National Bank PO Box 268 Superior, NE 68978

Samuel & Joyce Baird Cental National Bank PO Box 268 Superior, NE 68978

Kelly & Judy Baker 273 Road 3400 Superior, NE 68978

I¡nnie Bage,n 381 Hwy 14 Superior, NE 68978

MattBargen 238 Road 3500 Superior, NE 68978-7451

Joseph & Christina Bamason PO Box 424 Superioq NE 68978-0424
G. & C. Lånd & Cattlqlnc.739 33 ftd p¡anklin, NE 68939
BDL Parhership Brenda P Smidt 401 'W Jennifer Drive Lincokr, NE 68521

Barbara Bean 900 East "Bo Street Apt 206 Hasiings, NE 68901

Kathaleen Blacksûone 707 N Commercial Avenue Superior, NE 68978-1341

William A. Blauvelt Box 408 Supe'rior, NE 68978

Bonham Fa¡ms Inc. CraigBonham 1161 Highway 136 Franklin, NE 68939-5184

Craig & Linea Bo¡ham 943 Hwy 10 Franküa NE 68938

Boyles Ranch 2786 ßA RD STE A Bun Oak, KS 66936
Mury E Brande 500 South 18th St Apt N-16 Norfoþ NE 68701

Peter Brown Arlo W Doehring 745 N Kansas Superior, NE 68978

PefÆr Brovm Jason Ray PO Box 268 Superior, NE 68978

RobertBrown 26?1 25A Road'Webber, KS 66970

Robert F Brown 1936 Birch Road Superior, NE 68978

Bruns, Steve & Kellei 3333 Road C Su¡rerior, NE 68978

Bruns, Zack C 2774 l4ÙIhRoad Burr OaIq KS 66936

Richard &BevertyBush 2385 B RD Riverton" NE 68972-5163

Ryan Bush 755 RD 300 Riverton, NE 68972-5110

Scott J '& Shelley Bufler James & Fer¡r Butler 948 E 7th Superior, NE 68978

C. Iü. Ransh Inc Cha¡les W Kahrs 933 G Road Franklia, NE 68939-5101

Berdon &Margarefha Cahill44l N Cherry St Red Cloud NE 68970

James Carey 708 lSth Avs Franklfut, NE 68939-1616

Estela Chan, MD 145 ttr 3rd St Red Cloud NE 68970

Mark Chapanan Anily Meyer 164 Road 3650 Superior, NE 68978

ChoquetteFamns, Inc. Greg Choguette 1.377[üN 136 Frankäa NE 68939

Anthony Chri rloitan 2204 M RD Riverton, NE 68972-5 1 50

Jack & Ruth Cline PO Box 192 Fra¡klin, NE 68939

Calvin & Carol¡a Copeland Trustces 8709 ClementRoad Corryton, TN 37721-2
Copley Farms Partrership Paul riV Copley 1 509 D RD Riverton, NE 68972-51 59

James Copley 1i517 Addison Chase Drive Riverview, FL 33579
Dan & Kerry Corman 449 Road 4400 Hardy, NE 68943

Danny&PamelaCorman 4352Road D HardyNE 68943
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Ken Comran 645 Road 3900 Superior, NE 68978
Kerry comran & Donna corman c,/o Kerry corman 449 Road 4400 Hard¡ NE 6:
John FDavis 338 Mth Concordia" KS 66901
RandyDeJonge 860 NE Ave. Bloomington, NE 68929.
Double D Farms Dennis H Dorn 1316 H Road Fra¡klin, NE 69939
Iny & Goldean Drake 25I25 Road Franklin, NE 68939
Ra¡mond & M¡nna Duncan 1655 F RD Riverton" NE 68972-513g
Kevin Ebsen Eulin Ebsen 408 Road 3000 Superior, NE 69979
Go¡ilon Eclåa¡dt 3i0 Hwy 136Inavale, NE d8952-S122
Edwards Farms Gregory Edward s 4228 Road F Hard¡ NE 6g943
Jeftey N. Edwards 90 15 E Foothills Drive Scotrs dale, AZ ïS2SS-5A24
Randy & Greg Edwards 4228 Road F Hardg NE 68943
Gayle Eitzmann 3880 Road C Superior, NE 68978
KellyEitz.mann 250 RD 3900 Superior, NE 68928
Scott EiÞrnan¡ 4854 Road A Hard¡ NE 68943
Tie EiÞmânn 617 AshRoadHard¡ NE 68943
Angel Elledge PO Box 63 Superior, NE 69978
Geraldine Elliott 319 W Ave Gibbo4 NE 68840
EIyAg Group Inc. PO Box 185 Guide Rocþ NE 68942
Mason F- & Kathleen E. Ely 3963 Road B Superior, NE 6g97g
MasonF Ely etal3963 Road B Superior, NE 68978
Rodney P. & Loraine J. Ely PO Box 185 Guide Rocþ NE 6g942
Bill Erickson 1110 Washington Street Superior, NE 68978
Dennis Erkeobrack 551 PawneeTrail Repubüc, KS 66964
James Feese lrustee 6010 Clarion Circle Hopkins, MN 55343
Lee A Ann Fintel Farms 6100 Consentino Court Lincoþ NE 6g526
Robert L. & Jacqueline L. Fountaine Michael p. & car¡ne,n R. Zatm¿n po Box
386 Red Cloud, NE 68970-0386
Frahm B¡otbers Partnership 533 S Wheeler Street Nelson, NE 69961
virgil H. Fredricks Trustee 721 s lst Ave - Apt r28 Hastings, NE 6g901-6606
Virgil H Fredricls 721 S 1st Ave Apt#i2B Hasrings, NE 68901-665I
Mary & Don Furer Co-Trustees Frmers National Co. pO Box 542016
Omaha, NE 68901-6651
G & c Land & cattle rnc. Gerald & carol Barrels 739 3g Road FranHin, NE 6g9
EmmaReese Gates 636 N Locust St Red Cloud, NE 6S970
Dolores Gilbert 441W 9th AveRed Cloud, NE 68920
Steve Godeken 12395 706 Road Republican Ciry, NE 69971-7150
GaryGoedeken PO Box 165 Naponee, NE 68960
Stacy Goodrich PO Box 598 Tecumseh, NE 68450
Andy Goosic 1235 M Road Franklin, NE 6g939
William A Goosic m 415 Maine Ave laavale, NE 68952-9012
RogerGruwell PO Box 283 Hildreth, NE 68947
GaryHaurilton 1948 M St Franklin, NE 68939-1623
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Hansen & Wulf Inc. 875 RoadKRed CIou4 NE 68970

Harrison Farms, Inc. 253 E Road Naponee, NE 68960

Harrison, Harrison & Son Ltd Ptn Maü Harrison 253 B Road Naponee, ¡[E 6896

Maü & Lisa Harrison 2.53 E Road Naponee, NE 68960

Haseneyer 5 Ranch 2950lliway 14 Superior, NE 68978-5000

Ernest H Haussermânlr, Inc. 201 Center Ave Republican City, NE 6897 I
Ryan & Ronald Hawley 12359 7AT Road Naponee, NE 68960

Brad Hayes & Becþ Meyer Sam Hayes 421 Webster Street Superior, NE 68978

Gene & Avis Hayes co-tustees 341 J Road Naponeq NE 68960-5120

Nancy Headrick & JoAn:r Wolf fmilies Central National Ba¡k PO Box 268

Superior, NE 68978

Steve Headrick PO Box 66 Superior, NE 68978

Scoü Herrick 1007 31 Road Franklin, NE 68939

Tbomas & Linda Hitchl çr 1319 Hwy 136 Red Cloud" NE 68970

Roxine Hoit 1160 Rd 1900 Guide Rocþ NE 68942
Tffry &, FawnHoit 1815 RdLRed cloud, NE 68970

Connie Hunt, stal 600 Clesürut Strest Bloomington, NE 68929-5145

Lewis R. Hunter % Centrai National Bank PO Box 268 Superior, NE 68978

Neva Map Hunter Trust % Howard Dean Hunter Trustee Box 217 Guide Rock,
NE 68942

Ideal Frms 374Hi$'way 14 Superior, NE 68978

Ingram Farms LLC Mike Ingmm 1083 Hwy 136 Frankür! NE 68939

Keirt & Mike Ingram MchaelD Ingam 1083 Hwy 136 Franklin, NE 68939

Keirt William Ingram 775 31 RD Franklin, NE 68939-5158

James Farms Inc. I26L 41 Road Riverton, NE 68972

Martin L. & Debra J. Jelken 451 - 9th Ave Franklin, NE 68939-5109

Kenneth W.& Shirley L. Jensby Box 9 Hardy, NE 68943-0009

Michael D. & Janice F. Jensen 3361 Road B Superior, NE 68978-7459

John Je,nsen

Arnold Johnson 909 Fairway Dr. Apt 205 FranHin, NE 68939

Franklin C & Linda B Jones PO Box 783 Gadinburg; Tennessee 37738

Kalrs Fanns Inc. 933 G RoadF¡ankün, NE 68939-5101

B & R Farms Parhership 683 27 Rd. Bloomington, NE 68929

Shirley Kahrs 683 27 Road Bloomington, NE 68929

Bruce Kahrs 573 F Road Naponee, NE 68960
Charles IV & Janea Kahrs Diúe Mauch Rev. Trust Gordon Mauch Rev Trust
933 G Road F¡anklin, NE 68939-51 01

Charles & Janea Kabrs 933 G Road Fraúklin, NE 68939J101
Valley View Farms Inc Douglæs Kahrs PO Box 131 FranHir, NE 68939

Douglass E &B,üyLKåhrs PO Box 13i Franklin, NE 68939-0131

James Kahrs & Son Inc. 548 Ë Road Franklin, NE ó8939

Roger Kahrs 774EF..:oaÅ Frarklin, NE 68939

Katdahl Farms John Kaldahl 4a95 IJwy I Hardy, NE 68943
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KaldahlFams John Kaldahl 4495 Higbway I Hardy, NE 68943
Kaldahl, Jobn &,Mary 4495 Hiway 8 Hardy, NE 68943
James Keifer263 Road 2900 Guide Roc\ NE 68942
Darrell & Diane Kile 3840 Highway 8 Superior, NE 689T8
Steve,n &PabickKilePatKile4460 S IIth Lane Corrland, NE 68331
JeffKinyon 495 Road 3300 Supirior, NE 68978
Randy & Janet Knehans 762 100 RD Riverton, NE 68972-51 68
Waiter Kne.hans 1070 411l2RD Riverron, NE68972-5122
Watt & Raldy Knehans 1070 41 llzRoad Riverton, NE 68972
RichardKonen362HwyTS Guide Rock, NE 68945

i-

Mina Kotfrneyer krev. Trust Donald Kottueyer, Trustee 4153 Hvy I Hardy, NE
Marcylene Knreger 1243 Hwy I 3 6 Red Cloud, NE 68970
Kudma Farms Inc. Richard Kudrna 1057 Hiway 281 Red cloud, NE 6g920
'Wa¡rne & Judy Laing 200 S Potomac Auror4 CO 80012
George L & sandra R Landgror Rev. Trusts 1220 cormtry club Dr Hastings,
NE 68902

Georgel Landgreir Triple L Ranch LLC T220 cormtry club Drive Hastings,
NE 68901

Brian & Shelly Ir¡nemann 1019 G Road Franklin, NE 68939
Scot & Jennifer Lennemann 7449 H Road Frankün, NE 68939
Aaron & Brook l-ewis647 43 RD Riverton, NE 68922-5155
Delbert Lewis lrevocable Trust Heritage Bank % Tmst Departueirt po Box
329 Aurora, NE 68818-0329
Ga¡net Lev¡is Trust Heritage Bank c/o Trust Deparhe,nt po Box 329 Aurora,
NE 68818-0329

Arthur R or Marsha L Lieire,lr¡a¡n 5265 W Cimaron Road Af'r, NE 68925-2633
Clarice Lipp J 1934 HWY 136 Franklin, NE 68939-5164
Leland R Lrpp 1934 Hwy 136 Frank1in, NE 68939-5164
hr.y, Scott 12002 Highway 136 Republican City, NE 68971
Vera Losey2l Pioneer Drive Republican City, NE 68971
LM Ltd læRoyThom PO Box 1047 Hastings, NE 68901
Blaine Lyne Trust Marjorie Stickelman 927 IowaYo*"NE 68462
Jefi, Michelle & Kyle Mans 830 N Cherry St Red Cloud, NE 63920
Joseph McDole 443 N'Webster Red Cloud, NE 68970
Jessie McDole Estate JerryMcDole 443 N lvebster street Red cloud NE 6g97(
Mstens Land & Cattle 1070 Road 2800 Superior, NE 68978
And¡ew Meyer & Mark Chapman 164 Road 3650 Superior, NE 68978
And¡ew and PeggyMeyu 764 Road 3650 Superior, NE 68978
Riverview Fa¡m Cece Meyer 10667 San Vercelli Ct. Las Vegas, NV B9l4l
Ierome Meyer, etal Cenhal National Bank PO Box 268 Superior, NE 689?8
Ron & L5mn Meyer 30 Lillian Lane Doniphan, NE 68832
Stanley & Caoþ Meyer 3725 Rd C Superior, NE 68978-7106
F¡edrick & Nancy Meyers 4248 Hury I Hardy, NE 68943
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Paulette Miksch & Martin Miksch Co-Trustees 7130 Baker Road
Springs, CO 80906

James&DonnaMiller 1015 E l0th SuperioaNE 68978
Randall Miller 15431 Firtli Road Adams, NE 68301
Colleenc C'Minnick 905 N Franklin Red Cloud NE 68970
cerald &\I/inifred Minnick 256 RD H Inavals NE 68952-5102
Rick Minnick 239 RD J Inavalg NE 68952-5101
Minnick, Robert 782Hiway i36 Red Cloud" NE 68970
Scott Minnick 615 40 Rd Riverton, NE 68972
Kpn & Kim Molzah 529 F Road Naponee, NE 68960
Lau¡ieMoncrief 1923 ïf 11th Street Hastings, NE 68901-3623
Eugene & Katbleen Morphy 823 Hwy 10 Franklin, NE 68939-9723

Josephine Musalek Agri Affiliares, Inc. Po Box 1390 Keame¡ NE 6884g-1390
A¡ne & GaryMyers 1250 Hwy i36 Red Cloud, NE 68920
Board ofEducational Lands & Funds 555 N cotne,rBlvd Lincoln" NE 6850s
Roger Nelson 1325 Idaho Street Superior, NE 68978-1031
K¡is Nic,holson 3927 Road B Superior, NE 68978
KellyJ. Oberlechner 1139 Hiway 136 Red Cloud, NE 68970
Ohmstede Caule Co. 2037 Rd C Guide Rocþ NE 68942
Bonnie Ohmstede PO Box 331 Guide Rocþ NE 68942-0331
Charles Ohmstede PO Box 74 Guide Rocþ NE 68942
Howard Ohmstede 2037 Rd C Guide Rock, NE 68942
Mark Ohmstede 538 Hwy 78 PO Box 21 GuideRocþ NE ó8942
Ward Obmstde 441Rd 2100 Guide Roclq NE 68942
Don Overleeso 906 Fairway Dr Franklin, NE 68939
Mikc Overleese2I04lIiway 136 Rivertor¡ NE 68972-5117
Robst & Darlene Overleese 2034 Hiway 136 Riverton, NE 68972-5116
Jemes Peirce Tnrstee 1522 West E St Hastings, NE 68901
Porter Frm Family Ltd Pfir Mid-rù/est Fa'rm Manage,ment PO Box 134
Hastings, NE 68901

DonnaPostBox 195 Naponeg NE 68960
Larry Post 552 221i2 Road Naponeg NE 68960
Rasser Farms Inc. Ron Rasser 632 Rd H Red Cloud" NE 68970
Brooks R¿ssercy'o RonaldRasser 632 Rd H Red Cloud NE 68970
Cal Rasser 1643 Hiway 136 Red Cloud NE 68970
Clayton E Rasser T¡ustee 1677 Hwy 136 Red Cloud NE 68970
Gary & Laura Rasser 1492 Hwy I 36 Red Cloud, NE 68970
.Gu.y & I-onnie Rasser 1492 }Iwy I 36 Red Cloud, NE 68920
Nonna Rasser IF- Gary Rasser L492 Hwy 136 Red Cloud, NE 68970
Roger &Barbara Rasser 1288 Hwy 136 Red Cloud, NE 68970
Ronald & LizabetlRasser 632 Rd H Red Cloud, NE 68970
John Ray 3390 Road E Superior, NE 68978-7436
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ÉaaqzoRed Cloud Airport Authority Don Theobald PO Box 469 Red Clou{ N
JoA¡ne Reed PO Box 63 Guide Rock, NE 68942-0063
Jonathan & JoAnne Reichwein 1987 F RD Riverton, NE 68972-5140
Richard Reier 3559 Potomac Lane Lincoþ NE 68516

Hilda Reiher Tn¡stee 835 N Walnut St Red Cloud, NE 68970
Charles & Darlene Reiher 741 N Seward St Red Cloud, NE 68970
Renrpe Farms James H & Ronald E Rempe 388 Road 3800 Superior, NE 68978
Riveruiew Famrs,Inc. Ralph Sindt 1727 F Rd- Riverton, NE 68972
Don & Susan Robb 1429 Pe,nnsylvania Ave- Yorþ NE 68467-2213
Gene & Ruth Robb 535 E State Guide Rock, NE 68942-9760
Craig & Brs¡da Robinett 606 llfþ dys p¡¡nk]in, NE 68939
Shirley S Robineü 171 0 F Road Riverton, NE 68972
Rita & Jay Rowh / I-ana & Steve Imes Farmers National Company 1 1516
Nicholas Ornaha, NE 68 134-80 I 6

Ruby Schartr4l4 18th Ave FranHin, NE 68939
Schnuerle & Sons Todd Schnuerle 669 27 Rd Bloomington, NE 68929
David Schnuerle 638 E Road Franklin, NE 68939
Todd & Paula Sehnuerle 669 27 Road Bloomington, NE 68929
Victor Schurman Miko Schurman 1018 Pine Knoll Road Hastings, NE 68901

Scully Estates Lrtd Ptn PO Box 489 Beairice, NE 68310-0489
Shamrock Farms LLC 427 Highway 14 Superior, NE 68978
Cyrdi & Mike Shannon 418 ÉIWY 136Inavale, NE 68952
Danny& Søcia Shipman 515 Road 2100 Guide Rocþ NE 68942
James & Jacgueline Såipman 517 Road 2100 Guide Rocþ NE 68942
Tom Shute 113 Diamond Road Esbon, Kansas 66941

Siel Brotåers 1708 L Street Fra::klin, NE 68939
Siei Farms Inc. Richard Siel 1708 L Steet Franklin, NE 68939
Jack&Velma Siel Box 241 FranHin, NE 68939
Richard, Joh¡ & Stephen Siel Richard Siel 1708 L Street Fra¡klin, NE 68939
Stephen Siel1727 Hwy 136 FranHir¡ NE 68939
Hubert Simonsen 1190 Highland Drive Superior, NE 68978
Leon & Marcella Simonsen 1309 Highland Drive Superior, NE 68978
Velda Simpson 913 Hiway 136 Red Cloud, NE 68970
Greg Simpson 1062 Road F Red Cloud" NE 68970
R & J Farms Inc. Ralph SinðL1727 F RD Riverton, NE 68972-5139
Ralph & Jolene Sindt 1727 F Rd. Riverton, NE 68972
Amold & B6Ëy Smith 3677 Road AB Superior, NE 68978
Barbara Sprague & Kathleen Mitche[ tr. 840 W 7th Red Cloud, NE 68970
Ba¡üara Sprague Ltd Ftn Ba¡tara Sprague 840 W 7th Red Cloud, NE 68970
Rodney & Kaihy Steinlo:uger ll42 34 Road Franklin, NE 68939-5152
Marjorie Stickleman 927 lowaYork, NE 68467

Keith & Donna Stuhmer PO Box 1293 Linden, CA 95236
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9569s-Four uJu Farm LLC John C Sullivan 1503 Amherst Way'Woodland, CA

5104

TC Rånch Ltd- Pür- 1524 G Road FranHin, NE 68939-5154

James &Deloris Teachwo¡fh 376 Highway 14 Superior, NE 68978 
.

Billie Ð Thompson 1051 E lst Superior, NE 68978

Kenneth & Evelyn Thompson Rev Trust 390 RD 2575 Guide Roclq NE 68942
Martin & Arlene Tietjen 2145 EIm Road Superior, NE 68978
Tri-C Farms Danny & Kerry Comraa 4386 Rd D Hardy NE 68943

Milton Tupper 242W 3rd Ave. Red Cloud NE 68970
Uden Farms 1524 G Road Franklin, NE 68939-5154

Virgil Llhrmacher 1091 Birch Road B¡non, NE 68325

Jerry & Marlys TValdo 215 McPherson Rqrublican City, NE 68971

Mitch & Edie \Matson 703 Hwy 136 Red Cloud" NE 68970
Rob & Keirdra'\Vatson72L US Higþway 30 Laramie, WY 82070
'Webster 

County Developmeart LLC % Gary Meyer 1 045 N Franklin St Red
Cloud, NE 68970

Neal & Gaylene Wentworth 70137 Road Frankli4 NE 68939
Garth Wentworth 5i6 N Maine Inavale, NE 68952
LarryD Woel:rrerTestamentaryTr. % David I¡vewell3600 Roàd G Superior,
NE 68978

Mildred Wolfe Tmst Ga¡wood & McCracken 401 North Webster Street Red
Cloud" NE 68970
Ba¡t & Jill'Woodward 882 W. Brewster Minderu NE 68959
Craig Worman PO Box 92 Franklin, NE 68939-9000

William K rWright Family Famrs Arlo lV Doehring 745 No. Kansas SL
Superior, NE 68978

JcffR. & Syndee'rtrulf 2640 Road F GuicleRoch NE 68942
Scott & Lori Yelken 2895 90th Road Bu¡ Oak, KS 66936

Tom & Carol Yelken 1216 G Road FranHin, NE 68939-5100
Bowen & Zalman Inc. Dean Zalman 430 281 Hiway Red Cloud, NE 68970
Vince &LisaZamdtlzlsz Broolùavsn Park Garden Grove, CA 92840
Zreglur Farm Inc. JayZie$æ2422 HWY 136 Riverton, NE 68972-5170
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Charles Wilcqx
364S6 Rd 7¿3
Palisade, Ne 6904t)

Bsland Miller
P,O.8o¡'397 .
Culbensorr, NÊ osoe¿

Richard Walker
2715 Alkire
Goldert, CO 80401

36363 USHrC/ F
Þslís¡de, NE 69040

i.:

Bruce Licht

Dennis Fahrenbruch
72A71Rd 373
Culbertson, NE 69024

Don Olson Jr
71807 RD b82
Mccook NE 69001

f,4erle Dack
P.O. Box 98
Culbertspn, NE 69024

Þoug Holtmèir
7901 DougÊn Drlve
Lincoln, NE 68516

Elaine Peterson
P.O. Êô:464
Pallsade, NE 690im

PALMER, BRYAN G

& STANTEYJ &VIfiGINtAS
8971 WESTHILT RD

TAKESIDË CA 92040

Í

Steve Cappel
37885 USHWY6
Culbertsory NE 69024

John Miller
7¿157 RD 375
Culbertson, NË 69024

. tr
'.

Clin! Schafer
72244ÈA373
Culbertson, NE 59024

P.O, Box647
McCoolç NE 69001

Cappel

Rick Cook
37187 Rb722
Culbert¡on, NE 69024
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Jerry Kotschwar
72156 Road 368 .

Culbertson, NË 69û?4

Kenneth Kslbet
306 Cr¡stl Ave
Culbertson, NË 69024

Kennèth Albert
37036 Drive 719
culbertson, NE 59024

Merlin Messinger
#3 ParkviewAddítion
McCooK NE 69001

Jambs RuEBles

7?645 Rd 389
McÇooþ NE 69001

Norman d Grady
38273Rd717
MccoolÇ NE 69001

Clarence Jankovits Jr
37721 RoadTtS
Culbertson, NE 69024

Lonnie Wgod
111 East M
McCoolç NE 69001

Craig Reìnerr
P.Q. Box 23r.
McCook, NE 69001

',..¡!"

Jon Swanson
506 fileven Ave,

Culbertson, NE 590?4

Gary Ba¡th
P.O. Box 134
Culbertson, NE 69024

Delphlne Spencer
38005 Rd 719
culbertson, NE 69024

.i:,
Rick ßuggles
PO Box 29
McCooþ NE 69001

Rod Spencer
37559 Rd ?18
Culbertson, NÊ 69024
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II

Robert Bobiqmyer
1510 Parkway Dr
McCook, NE 69001

John Walters
718s3 Rd 373
Culbertson, NE 69024

,lTy Wagner
71J101 Rd 374
Culbertson, N€ 69024

Robert Elsenach

402 Henton Rd

Mc{oolc l,¡E 69001

Steve Fries

36626 US Hwy 6
Culbertson, NE 69024

Arlan ßathe
71805 Road 380
Culbertson, NE 69024

Jänêíce Jumps
72081 Road 374
Culbertson, NE 69024

Mike Romanoff
7-11 Sûuth Broadway St 218
White Pla¡n5, NY 1060l

P.O, 8ox 506
MÈCoot NE 69001

Don WId-Dar Farms
37779Røad7LI
Culbertson, NE 69024

Robert Uerlíng
39289 Boad 716
lnd¡ânol+ NE 69034

72044 Road 379
Culbertsory NE 69024

Jomes

Andy Ruppert
71903 Road378
Culbedson, NE 690?4

SLJohn Commandery
P.O, Box 952
McCook, NE 69001

.,rt

':¿ri:

l.';l

.'íi-rÌ

Wayne ow
P.O. Box31¡t86
laughlin, NV 89028-1486'"
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Ed Geler
37006 or.719
Culbertso¡r, NE 6902¿

Roger Sleck

29581 Av 218
Martin, 5D 5755L

Merk Moôihous
?02 wyörhlng Str.
CulbertÈon, NE 69024

Harold HarÞer
71854 Rd 374
Culbértson, NE 69024

Ron Hoyt
37079 ßd 723
Culbertsoa NÉ 69024

Shane ßippen
P.O. Box'161-

culbe¡!àñ, NE 59024

Ron Bauer
P.O. Box 302
Ord, i'¡Ê 6885?

Bob Eauer
37226 8d 710
Culbertson, NE 6902rt

Jon Anderjaska
36065 Sd 720'
Palisade,'NE 69040

Dave Unger
37231 Bd 720.

Culbertson, NE 69024

floger Geltl
38543 Dr 713
Mccoolç NE 6900i

Mike Langarr

2114 W 3'd Str.
Mctoolç NE 69001

Riley Morthole
37X23 U5 HWY34
Culberlson, NË 69024

Virgil Doetker
72687Hwy 25A
Palisadg NE 69040

Ted Rippen
71640 Rd 713
Culbert¡on. NE 69024

Paul Nichols
71588 Drive 369
Culbertson, NE 69024

Brian Schafier

72503 Rd 372
culbertson, Ñ¡ ogoe¿

Jarnes Uerling
39226 Rd 716
lndianola, NE 6pq3.4

i"
I

) .. "

72450 Road 363
Palisade, NE 6904ô

rt

DMR 6e Partnership
15 7t Elm $reet Po Box 1383

North Platte, NE 69103

Jerry Mustìon -

71861 Road 375
Culbertson, NE 69024

Jfm Flaherty
71990 Road 382

MËCook, NE 69001
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)

Terry Bauer
37502 US Hwy34
Culbeûson, NE 69024

37160 otd lMry 17
Culbertson, NE 69014.

CraþJumps

William Stetnke
37383 Roåd 721
Culbertson, NE 69024

325s0 Road 72i
Culbertson, NE 690A4

McConville Arlyn Minary
72616RD 387
lúcCoot(, NE 69001

:l

Mary Friehe
7107 South 17 3'd St.
Ornaha, NE 68136

Bernard Kçetter
1101 É znd str.
McCoolc NË 69001

311 €lizabeth Lane
McCook, NE 69001

lnve$ments

2114 DowJones Rd
Alrna, AR 72991

Aaron Bìshop Bud Kehler
715 PenySL
Cu¡bertson, NE 69024

Bruce Harnpton
71788 US HY 83
McCooþ NE 69001

Francis Friehe
37681 fioad 719
Culbenson. NE 69024

Art koffter
718 w sthstr.
McCooþ NE 69001

71396 us HY E3
McCoolç NE 69001

Willard Messinger

Mr. Don Klein
603 West H
Mccook, NË 69001

409 West M Str,
McCöôk, NE 69001

Dale PeryCase
1225 Eåst Wamer Rd
Tempe, AZ 85484

Richard Cappel
38083 Road 717
McCooh NE 69001 555 N Cotner Blvd,

Lincoln, NE gg505

Educ¿tÌonal landsBoard of
& Funds 37457 US Hwyg4

Culbert$on, NE 69024

Travis

'i' 
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I

.:
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iI

Jim Phinney
71805 nd 386
Mcf¡ok, NE 69001

Donald Barger
72160 Rd 377
Culben$on, NEtgOZ4

38425 Rd 719
McCoolç NE 6900r

Dwtght Gallatin

6eorg6 Þearson
14415 WWh¡tewood Dr.
sun City, AZ g5g75-5919

John Palic
38272 Ënch Trail
McCoof, Ñn ogoor

Pietro Glofgìone
PO Box756
McCook NE 59001

Þon Robefts
381¿f4 Rd 720
McCooþ NE 69001

Richard (oetter
71792 Âd 385
Mcf¡ok, NE 5900f

71872 Road 388
McCoolç NE 69001 '.'.-. ."r:'-

Julia Sloggett

Þoo OfsonSr,

38195 Rd 716
McCóolç NE õ9001

311 Eliæbeth tane
McCook, NE 69001

Korf lnvestmenti Ltd. SHEPHERD, JOEL A
1803 SAVANNA DR
PAPIILION, NE 68X33

71790 Roâd 376
Culbertson¡ NE 69024

Hauxwell

ÇO Debra Khouri
6054 Dolph¡n Rd
Oriental, NC ¿957X

JncNeíman *
72002 Rd 385
Mccooh NE69001

O Koetter

Jim Boblnmyer

.36865 Us HWy6
Culbertson, NE 690¡4

stÊve Barger
1O2 Cheyenne Road
McCooþ NE 6900¡

Glen.Berndt
374728d72A
Culbertsory NE 69024

Peiry & Vicþ Case
1311WESTt
MCCOOK NE 69001-0000

8od Cappel -

3858f Boad 719
Mctoolç NÊ 69001

lûis &Jeannie Kressln
36646 Road 7Jz
l-¡a)æs Cente¿ NE 6903¿

77754Rd378
Culberrson, NË 69024
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Mark Uerling
71831 Rd 388
Mccûolç NE 69001
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?M79Rd72l
Palisade, NE 69040
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DEPA RT.À4 ENT OF NA1][]RAI. RESOURCES'-: . :.
onoee'.Eoop.nNc rrppelr.Repueuc¿¡q NerrnAt REsouRCES. DISTRICT
INTEGRATED M ANA CEMEhÌT PL,qiV .CN D ASSC,'C I ATED S TJR FACE \V,ATER'' . :- CONTROLS '

Backeron¡d

ï. The Dðpafment of Natural Resources (DNR or Departnerrt) ard the Uppcr I{epublicrn
Natrual Resources Dj.srin (tlRNRÞ or Dishicr) jointty ado¡:red-an iúreggared
manâgement plan (IþlP) in 3005 in:accordance with the'brouna Wui.r Managernenr and
ho¡ection Acl (fbe Act), particularly.Nelb. Rev. Stat, t\$ 4G71.5, 46-716,4(-717,46-7'16,
anri 46-72û.

?. hr 2008, the ÞeparLrne.nt and the Þistrìci reviewed the ltrtp an¿ modifiecl ii to comply
with changes ¡n t¡e Act at)d, to'beuer ¡eflecr cune.nrttrytkoto.lie'ilo¡itio*-in'"it"
Republican River Basin- r{.ç a parr of tireir mbdification-s, tlNR and rhe URNRD duly
c*:nsidered the refe¡¡¿nI sci¿nrific data and other infonnttion as requìred bl) *re
Depaitmunt's ,r¡¡lcs and regrrlaiions. *d ulro the results of cousulradån and iublic
comment in accordaucc v'jth the AcL panicularl¡r Neb- ll'ev.,Ír¿¡. g 4çl l7 .

3. In 2009, the Deparment and the Dislrict rcvieued the iMP and rieciderl rhat ir needed ro
be updatedilo reflect coflæins raised during ttre 20Û8,\rhi¡raiion among rhe siares of
N+bra,ska, Color¿do and .[+¡q4s= As,,g,part of thelì rcr.iew, ÐNR ¿urd rhe Lrl|trilìÐ duJy' considered the ¡ele-vant scienrìfic data .a¡il $thÊr i¡ìforrr¡ation ¡r-r ¡equirc<l by rhe
Deparrment's.rnlÊs and regularions. mld aiso:rhe res¡¡its of-consûltadãn'and úubfic,
commenl ,in acco¡:dance u,irh tlre AcU parücutarl ,v Ncb: Rer'. .9¡a¿ $ 46-71 7.

4. Ot May 4, 2010. the URNRD and,DNR'reacherf agrrement on {-a) [he.proposed goaJs and
objecti.ves of the Il{P for the aftecæd ijVcr basin. ¡ubbasin,.or reacb. ¡h¡ rtre proposeA
geographic area tô he subject 10 thË coiltrols, (c) the surface wat€r.controls which are
adopæd and implemenæd b¡, thç. Ðe,panment and lthe grormd :$'arcr coilrols. which are
adopred and. implementæd try the URNIìD rhrough t¡e. tTRÌ\rRI) Ground Warer
Maaagemeni Area.Rules.ald Regulations, {d) t}re ìncentive prog¡üms rhar are proposed
feir adupriun antl implcm.e¡rtatiin in the rir.'er hasin. 

-rutbnsirr, or rcacb.' anrl
{e) comp}iance sfanda¡ds to assess,thc.acúons of the TIRNRD *ith respect to ùle State '.ç

abitiqr''to maintain compliance with the Final Settlement Súpulation und t¡" It*publican
RiverCompact-

5. Pursuanl to JVelt .Ret'- Srat. g 46'i43. the LlfuïRD and DNR published joinr notir:e of
hearing for the agreed upotr proposed revisions trr the .IM'P.

6. Û'n.June 10,2010 a public hcaring was belcl on tbe proposed revisions io the IN{P, the
compìianee stanrla¡ds. associated controls. anrl maragemenl areas-

Ira-ee I nld
Order -{rlopring l}pper Rtpoblicalr NRD lnregated Mana3r'cnrunr Plan anC,

.ÀÊsociâred Suúace \4trrèr CÐntrols

EXHIBITr
KS002604



7. Afìer considering the comments inade at the pubüc hearing and oflrer informatir¡n and
q,ritten cotnments receiiéd tåe Departmenf and ttre Un¡fnn jointly determined ro

. implement the proposed revision$, rvidl nodificarions; inciuding tho compiiance
. s{andards. qnd to'ad5r,p,t and implerie4t i}ie' surface wÌ¡qer contrqls as p¡oposed. by the

Depârtùeut pqôr is the hearíngs ånd $e gfoun! wåter conl¡ol.s; tbrough the URNRD
Grou¡d lÃ¡aær Marmgenient Act Rrtes aqd Regxl¡tíons; arr.il incernive programs proposed
in rhe IIvIP. :

L On Äugust 3, 2010, the URNRD adopted the proposed IMP and atfirme¿ conúnucd use

of tle ground water controls neÆessarrv for meeting the.compliznc'e sta¡dard identilìecl in
the IMP.

9- tn Augusr f, Z0¡0. the Depry.unentpror.ided a ibtær ¿s ¡þs trJfthlPÞ agreeìng ro tdopt
thç pmrposed llvlP and su¡face warer cenrols.: 

l

'

l'0. The' De¡qqilent con-sulted nriib the. Nebra¡ka ;Girme ald ParIss Commission
(tSommissio-n)..in accordancs:r'"'if} .Neb. Ret'- Srsr: $ 37-8û7. As staæd ht ihû
Commi:ssior's responsë letær r,æeivcd on September 14. 2010. the Commi+sion
deiemiled that the arlopiion of the proBosed IlúP u,rrüld ha'¡e no advers€ effect on
threaæned and endangerecl species or tneii l¡aUit¿r-

Cont¡*il3,Adon-ted

The fc,¡llowing coluols will re.main effeedte r*,ithin the uR}rEÞ inæE+ted lr4anageme.ntglal:
l

,,t. TheÐ.N[t will do.thc.follou:ing additional.surface wancr'administrarion as required'b]':the
Senlemenl ,Agreement:

L To profide for reguladon, of naural flow betu,eer l-Iariau County Lake and Superior-
,Courtland Diver$o¡ Dar¡, Neb¡as_ka wi{l recogniæ n priority dae of Febr.uâr}.26,
1948 for l{ansas Bostwick Irrigatiol Ðist¡jc[ the sarne priorit-v daæ. held by rhe

Irtebraslz Bosrryick lrrigaiion ÐisuiCt's Courtl¿¡nd Canal watu right.

2. Srhen Siater is needed for dìvtrsion at Guide Rock,and the urojected or 'åctual

inigation sup¡ly,is ,lqss ftan 13f)..g$Û :aere.feeJi of .storale available for use fro¡n
H¡rlan Couniy Lalie as detcrmined h,r' the,BurÈau of Reclamatian using the
metbodology ãesc¡ibecl in Harlgn CountV Lake Qrgqation 'Consensus .Plan :anacherl as

Appendìx :K to the Settlemenf Agreemenl Nébraska rvill close jtrnior, and:rsq¡i¡¿
compliance wilh senior. natutal flo*, rJirersiorrs of surf¿ce wâter between 'Ë[arlun
County Lake and Cuide Rock

3. Nebmska wilt proiect stûrõge rvaler released from:Hadan County [¿L-e lbr dclìr,cry at
Guiâe Rock from surface water diversions.

!)ag*e 2 of4
tlrder AdopunE Uppff Rìpitblicar¡ .NRD lnÌcera¡ed lúanAgeÍ¡enl Plan and

-Associa¡ed.Su¡fae rÀ¡a¡sJ Conrols
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j

C, Tbe ÞNR's moratoriirm on the'i-ssua:tce of new surface water permils v¿¿s made formal
by Ûrderrof the Director d¿ted July 14. 2004. Exceptions may 6s granred Lry the DNR ;;
'tbje¡teni penqi¡rê.ê bv tu'¿å. R.erisr¿¿ j$-.46-?r4d). or:rolaúow iLo"*" ãr¡"#*,r",
l-xi$inS resen'oirs.tllat curiençþ doi¡oÌi-oow bave,lsuch' pennits, Such resärvoirs are

. Iimited'þ' those íde¡fified ,rhrougir-:thè, Settlemelrr Agrebment required inventory of
reservoirs wth over l5 acre-1=eet capaciry.

D. AlI, proBosed transfers of surface rvarer rights shall be subjecr m úc criæria j¡r¡r such
lransfers as found in Ntb. Rep- Srar.-$'$ 46-2:9t ro .16-294.04 and related DNR rules or the
criæria found in Neb. fter'. .$ar. $$ 46-2.l?0 to 462.130 and related DNR rules_

E' the DNR còrnpleied adjudicàtion of indir'ídual appropriarors ín rbe Republican Ri:r,er
Basin'trpstream of Guide Rock in 2004. The Ësulæ-of thar adjur:licarion pror.ided up-ro-

- dåte records of -the ¡umbè¡ arrd locaiion of qsres irrigated *ìth .or-f"".'urater by .çucb
appropriators.TirosE ¡ecordi ¡hall be,uCed,hS:.ihe Þññ"üiilmonítor use of'^so¡face r¡,ate¡
aud to male sr¡re ürat unauthorized irti-eation is not accurring. The DNR will aìso be.
proactive in iniìiatirrg subsquenr .adjudicario.4s qrhenerù:er infärmation availairte-io tt¡e
DNR indicates the'need for acljudicafion as ouflined by slale .çlatutes.

AdditionaltJ'. the new surface water c.onr-rlls included in the joint .IMp are:

F. i)uring CompåcÍ Call'l¡eats, as tletè¡rnined Irom the.proceduæs and analy,*is set forth
in Section IX.of tlre URNRD Inregraæd À4anâgemenf PJan. DNR wr'll ieguiate and
administer surface $¡årer in *e ua;i¡ * o**ri*_n tu *¡uJcompâcr compliance.

P.uring compacr caü Yrars, DNR will issue a ;c";p;;c-I; on ure Refubtican
River at Í{ardy or Guide Rock to carr5, out admjnistrarion for thc Conrpacr i¡l á rnanner
consistent with the dr¡ctrine of prior appropriatioil. A "compact calt" urilJ r¿sult i¡
IINR issuing cÌosing tlotices.rln àU n"i.r.al flow and *ro*go.pr*its ir the basin,unril
such lime as DNR. in consultaùon u,itb the uRl{RD and oñer basin NRDs,
derermines thai velrly admi¡listr¿tiolr is .no Jonger needed ro enErre Compact
compliance. pulsuanl to secrion H of rhe URNRD lñægrrated Managemenr plau_

Fr.ec 3 of 4
Ûrde r ./rdopring UppoÍ h.cpubliru NRD jnrc"rdlßrl tr{aJtasÉrr¡cr¿.?Ia¡¡ atrd
Asstrcia¡ed.S urlac* 1Á,a,¡r'Con¡rols
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'Order

A.ny person wiih sufficíent legat inïgrest who basibain;or may te irùbslantiall,y a{ïected by this
Ordermaylèquesi a'he4ring in acco{ag9e'wliÏlt}ie Netms.'l<.a ¡i¿m¡uisr¡ative Frc.lced3n:.s ÁcI
,$¡leli- ßr.l¡r.'Stin S,Sd-90f et Seq.) and t¡e Degairtmentrs Rutes of,Pnictice ancl-P¡ocedure
(454 N-å.,C..Chapter 007)- Tåe:requës rnustbC,¡ecei1'èd;b¡',:tliC'De[r¿C¡!enl at.its Linco]n,Offee
{301 Centennial Mall South, 4ù Floor Stare Offiüe.'Brüidin$l't incotn, NE 68509-46?6) n,ithin
30 deys of,the daæ of,tfre.Sproval and be acconlpp4ied b¡' 4$ling ftv,of $10.

Oa Septemher 20, 20).0, ¿ qop): of this Ordei was posled p¡].tlre Departrnent's website and
¡nailed to Jasper Famliqg; €enerai Ntanager illpp*r ReBuÈiliêán'l.latur¿l 'Resouree.$ Distrjct;
5ll East 5ù St-, imperial, Nehraska'69033 and the Departrnen!'of. Narural Rssources fieìd
offia:-s.

. . ,,:,: 'l: 
'. . '

September 2.0, ?0I0

Onlcr lAriopting Llpprr Rcpulrlican NRD lnre._lraredl{anogemeri.Planand
Ass'osiatÈd Suriãc¿ lïaær Co¡nols

.DEP]4RTME¡JT OF}¡ ATURAL IIESOURCES
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Effective
November 1, 2010

Upper Republican NRD

INTEGRATED MANAGEMENT PLAN
JointþDeveloped by the

ÐEPARTMENT OF NATURAL RESOURCES
and the

UPPER REPI.]BLICAN NATLIRAL RESOTIRCES DISTRICT

L ,A,uthority

This Integrated Management Plan (IMP) was prepared by ihe Board of Di¡ectors for the Upper
Republicm Nau¡ral Resources Dishict CTRNRD) and the Nebraska Departnent of Natural
Resources (DNR) in accor-dance with Íhe Nebraska Grormd water Management and Protection
Ãc\Neb. Rø'. Stat. $ç 46-701 ta 46,754 (Cum. Supp. 2008).

U. Background

Cornmencing in 1978, the URNRD has adopted and eioforced ruIes and regulations for the
püpose of managing the gromd water resourcçç yithin the URNRD. On April 11, 2003,
eflbctive lvfay 8, 2003, the IIRNRD, pursuant to applicable statutory rutemaking procedures and
Neb. Rev..9rør. $ 46-739 (Cum" Supp. 2008), adopted úe Stete of Nebrastra Upper Rqublícan
NøturøI Resources District .Amendmen* to Rules anã Regulations for Ground water Control -
Order No. 26 and the (þper Republican Natural Resaurces District Technical Mønual of
Policies und Procedüres TM-26 (the "IJRNRD ndes" or "the rules'). In the regular meeting on
July 6, 2004, the URNRD voted to extend Order No. 26 until September l, 2005. Rule 9A of the
Rules provides for a basic allocation of grormd wat€r to certified irrigated acres within the
IJRNRD of 72-5 acre-inches for the five (5) year pq¡iod between Jaauary 1, 2003 and December
31,2007, an annualized allocation of 14.5 acre-inches. Since their adoption" the Rules havs
prohrbited additional allooations for ground waten usc and additional well permits, except under
limited circumstances. In addition, aüûong o116¡ thíngs, the rules continued and recodified the
IIRNRD's practice of allowing grormd water use¡s to carryforward the unused portion of úeir
allocation, together with any remaining unused portions of allocations ûom previous years, into
succeeding allocation periods and permitted the URNRD to approve pooting contracts, both in
accordance with the IIRNRD rules.

In 1943 the States of Colorado, Kånsas and Nebraska entered into the Republican River Compact
(the "Compact') with the approval of the Unitd States Congress. The Compact provides foi the
allocation of the "virgin water supply''of the Republican River Basin (the "basin') between tbe
tÍree states. Following several years df dþute about Nebraska's consumptive use of water
withín the basi¡, Kansas filed an original action in the United States Supreme Cou¡t against the
States of Nebraska and Colorado in 1998, seeking, among other things, to include ground water
in the calculation of the virgin water $pply and consumptive use. The United States Supreme
Court appointed a Special Master who recommended that the dçletions to steam flow fro6 the
use of ground rvater must be included in the virgin water supply and be part of the calculation of
each state's beneficial consumptive use. The United States Supreme Court adopted the Special
Master's recoümsldation. Subsequent to this determination, the states entered into a Settltrtent

Page I I
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Effective
November 1,2010

Upper Republican NRD

Agreement resolving 1þs ¡smaining issues in fhe case. The Settle¡nent Agreement was approved
by the United States Supreme Court on May 19, 2003.

Both prior and subsequent to tle approval of the Settlemeirt Agreernent úe DNR conducted and
participated in several meetings with the IURNRD, including several public meetings. During the
conrse of those meetings the DNR explained in order for the Stafe of Nebraska to achieve and
maintain compliance with the terms of the Settlement Agreement it would be necessary to (l)
continue the mo¡atorium on new surface water appropriations and new glound water wells, (2)
redrrce all ground water pumpage ûom historic levels across the e,ntire basin and (3) further
¡educe ground wator pumping needed to comply with the Compact in water short years, to be
accomplished to the extent possible through the use of incentive programs to reduce consumptive
use of water. Ground water within tlre basin is regulated by four Natural Resource Districts: the
URNRD, tå+. ilfiddle Republican Natnal Resoutces District (il,ßNRD) and the Lower
Republican Natural Resources District (LPNRD) and the Tri-Bâsin Natu¡al Resources Distict
(IBNRD) (collectively hereinafter the NRDs). S'milm discussions were held between the DNR
and each of the NRDs regarding the need (1) to accurateþ measure actual ground water
pumpage and surface water diversions throughout the basin and within each NRD, (2) for the
TBNRD to maintain, at sufficient levels to offset depletions to the Republican River caused by
Sound waûer pumping within tre Republican River Compact ar:en. within the TBNRD, the
Compact Imported Water Supply thatNebraska receives because of discharges from the "ground
water mound"; and, 3) for each of the NRDs sther rhan the TBNRD to reduce its gmund water
pumpfug from their 1998-2A02 baseline pumping volumes, as defined below.

Since 1978, with adoption of its Order #1, tle URNRD has requbed the metering data collection
and reporting of ground wafer use, resulting in actr¡al pumping and use data, and has imposed
allocations and regulation on ground water users within the LIRNRD, while the use of wells in
the MRNRD and LRNRD were neither reported nor regulated dwing the same period. In orderto
estimaæ pumping in the MRNRD ærd LRNRD, other methods based on hours of operation using
electical power information md individual pumping rates were used- The DNR has determined
the following pumping volumes for fhe period 1998-2002: 531,763 acre-feet for the URNRD,
309,4'19 acrc-feet for lhe MRNRD and 242,289 acre-feet for the LRNRD. The,se punping
volumes are used tÍroughout this IMP æd are referenced as the "1998-2002 baseline pumping
volumes." DN& througþ the use of the Republican River Compact Ariministration Ground water
Model has also deternined each NRD's depletions to steam flow for the period 1998-2002
("1998-2002 baseline depletion'): 74,16L acre-feet for the URNRD, 52,168 acre-feet for the
MRNRD and 43,954 acre-feet for the LRNRD. Those de,pletion numbers have resulted in the
following depletion proportions: 44o/o for the URNRD, 30olo for the MRNRD e¡d 26Vo for fhe
LRNRD. These dqiletion proportions are used throughout this IMP and are referenced as the
*L998-2W2 baseline depletion proportions." The perceirtage of allowable ground water
depletions for each Republican River NRD were based on the proportion of the average grcund
water depletions caused by ground water pumping within each disfrict that occu¡red during the
base-line period from 1998-2002 as determined by model nrns of the Republican River Compact
Administration Groundwater Model with ground water pumping in each dishict alternated
û¡rned offand then tumed on.
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The URNRD and the DNR adopted an IMP on May 3d, ZOOS, that cont¿ined ground water rules

and reguiæions for the 2005-2007 period. The IMP provided for a ground water allocation of
l3-5 inches per certified acre, continued the pooling of allocatious, and ihe carryforward of
unused allocations, among o1trsr things. The goal of the 2005 IMP was to reduce water use by
5olo ûom the 198-2002 baseline. The IMP was updated and revised for 2007 - 2012, wifh a goal

of reducing water use by twenty percetÍ (20%) from the I998-2W2 baseline.

Since that timg efforts have been taken to implment or conduct ince¡rtive progralns, studies,

and research to fi:rthor our unde.rstanding an<l ability to compiy with the Republican River
Compact and Settlement. AlüoWh the URNRD's allowable depletions to sFeam flow are

limited tß 44% of Nebraska's allowable depletions, there were no details in the plan to describe

how this would be accomplished" h 2008 Colorado, Kansas, and Nebrãskâ entered into dispute

resolution regarding a number of issues, including füture cornpliance. In June 2009 the a¡bitaio¡
issued a fi¡¡ling that the URNRD IMP may be adequate during years with aveËge and above-

average precipitatior:, but since water-short year measures u/ere not specificaliy identified, the

plan may not be adequate during multiple dry years, an issue addressed in this IMP

The URNRD and the DNR $¡ish to adopt ¿¡fl implement a rwised IMP for the regulation of
water resources within the distict as required by the laws of the State ofNebraska

The URNRD has agreed to meet its reqponsihilþ rmder Neb. Rev. Stat. ç4.G715, including
meeting the obligations under the Settlement AgreenenÇ by adopting revised rules to implernent
the IMP with regulations and other augmentation programs sufficient to reduce the URNRD's
deptetions to sffeam flow to meet the district's proportional share of the requiremenæ of the

Republican River Sefilement Agreement To enstue eaoh NRD within the Republican Rivsr
Basi¡ will be teated equitably, the DNR has agreed not to.approve any plan, unless the plan
would resbict the use of water by each NRD to within the allocation granted to it as determinsd

by the I998-2WZ bassline pumpiug volumes and that each NRD shall be assigned its

proportionate share ofsbeem flow depletion as calculated by the 1998-2002 baseline depletion
perc€ntages.

The URNRD and the DNR agree that the IMP for the Distict shall keep the NRD's depletions

including credits for sfream flow augmeirøtion" as deteirrined by the Republican River Cornpact

Administation (RRCA) ground water model (GWM) and in accordance with the RRCA
Accounting Procedures to an amount within 44o/a of the allowable ground water depletions.

Based upon its calculations, the DNR believes that at the time this IMP became effective, a 20%

reduction in pumping from the 98-02 baseline would be zufñcient without additional stream flow
augmentation to keep the Distict's net depletions v¡ithin the URNRD's 44To strare of the

allowable grormd water depletions during periods of average precipitation tlroughout the basin.

As described in sections below, during periods of low water supply additional reductions from
the 98-02 pumping volume may be necessary.
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m. Definitions

A. Allowable Ground water Depletions - the manimum level of depletions to stream flow
ûom ground water pumping witÏin the Nebraska portion of the Republican River Compact area

that can be allowed without exceeding the Compact allocation, in any one year.

B. Allowable Ground water Depletions for the URNRD - the depletions to steam flow
from grormd water pumping in the URNRD that a¡e no greater than 44o/o of t};re total allowable
ground water depletions.

C. Ällowable Sheam flow Depletions - lle maximu¡r amormt of steam fleqr depletion iir
the Republican River Basin that caü be allowed without violaäng the Compacl

D. Baseline Depletion Percentages - the annual mean depletions to steam flow in the
Republican River Basin caused by surface water and grornrd wateruse in the yean 1998-2002
inclusive. The baseline depletions are 74,761 acre feet for the IJRNRD, 52,168 acre feet for the
MRNRD, and43,954 acre feet for the LRNRD. The percentage depletions assigned to the NRDs
a¡e: URNRÐ, 44%; MRNRD, 30o/o; and LRNRD, 26%.

E. Baseline Pumping Volrrmes - tåe annual mean ground water pumping from the period
1998 to 2002. The baseline punrping volumes ars 531,763 acre,feet for the IIRNRD, 309,479
acre-feet for the MRNRD aîd242,289 acn-feet for the LRNRD.

F. Compliance Standard - the oriteria and controls that will be used to deternrine whether
URNRD's rules, regulations, and other programs are sufficient to mçst the goals and objectives
of this IMP pertainíng to pumping volumes and depletions.

G. NetDepletions - anNRD's grormd water depletions less any reduction in stream flow
de,pletions or increase in allocation resulting from stream flow augmentation projects, including
surface water leases as determined by the RRCA ground water model and in accordance with the
RRCA Accounting Procedu¡es.

H. Compact Call Year - A year in which the Departuent's forecast procedures outlined in
Section X.8.2-b of this IMP indicate the potential for non-compliance if zufficieirt surface water
and ground water controls and/or manag€,m€nt actions are not taken. Compact Call Year
streamflow adminishation will be conducted by the Departnent in a manner consistent with
Section X.B.2.d of this IMP. Pursuant to Article VI of the Republican River Compact,
diversions into üe Courtland Canal for beneficial use in the Staþ of Kæsas will not be subject
to the Compact Call.
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fV. Goals and Objectives

Pu¡suant to Neb. Rev. Stat. $ 4e715 (Cum. Supp. 2008) the goals and objectives of this IMP
must have as a purpose "sustaìning a balance between wator uses and water supplies so tbat the
economicviability, social andonvironmentalhealtþ safety, andwelfareof fheriverbasin... san
be achieved and maintained for both the near term and the long tenn.'The following goals and
objectives a¡e also adopted by tåe URNRD and ûre DNR to meet the additional reqri'irements of
Neb. Rev. Snt. $46-715.

À. Goals:

1. In coopmadon with thc StuJe ofNebraska and the otherNRDs, maintain compliance with
the Compact as adopted in 1943 and as implemented in accordance with the Settlemetrt
Agreement approved by l}e Unitecl States Supreme Cou¡ton May 19, 2003;

2. Ensu¡e that water users within the URNRD assume their sharq but only their share, of
theresponsibilþ to maintain compliance with the CompacÇ

3. Provide the URNRD's share of compliance responsibility and impact be apportioned
\¡¡itbin the URNRD in an equitable maoner and to üre extent possible, -ini-i"e the adverse
economic, social and al consequences arising ûom compliance activities;

4. Protect ground water users whose watcr wells are dependent on recharge from the river or
steam and the surface \¡/ater appropriato¡s on such river or stueam from sheam flow
depletions caused by surface water uses and gror:nd rvater uses begrm after the date the river
basinwas desipated as fully appropriæed; and

5. Reserve any stream flow available from regulation" incentive prograrns, and pwchased or
leased surface water and grormd water required to maiffain Compact compliance from any
use that would negate the benefit of such regulations or programs, to the extent allowed by
statute and the snrface water controls of this IMP.

B. Objectives:

I. Preve'nt the initiation of new or expanded uses of water, wüh limited exceptious, that
increase Nebraska's computed beneficial consumptive use of water qdthin the URNRD, as
required for Compact compliance and by Nehraska law;

2. Ersure adrninistration of surface water appropriations in the Basin is in accordance with
the Compact and Nebraska law and the surface water contols of this IMP;

3. Reduce existing ground lvater use ïrithin the URNRD by 20% from the 1998-2002
baseline purnping voh¡mes under average precipitation conditions so thal when combined
with steam flow augmentation and incentive programs, the URNRD's ground water
depletions a¡e maintained within 447o of Nebraska's allorvable ground water depletions as
computed tbrough use of the Republican River Conrpact Administration Ground water
Model;
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4. Make zuch additional ¡eductions in ground water use in Compact Call Yeæs as are
nec€ssary, after taking into account any reduction in beneficial consumptive use achieved
through basin-wide incentive and sfi'ç¡m flow augmentation prograrns, to achieve a reduction
in beneûcial consumptive use in the URNRD ta Mo/o of Neb¡aska's the allowable ground
wafer depletions to shcam flow above Guide Rock . Compact Call Ysars will be determined
througb tåe procedures outlined in Section D( of this IMP;

5. Cause the reductions in water use required for Compact compliance to be acbieved
through a combination of regulatory, incentivg and angmentation programs designed to
reduce consumptive use. To the exte,rrt fimds are available, incentive progËms will be made
available tlrough targeted incentive programs;

6. Cooperate with the DNR to investigate and explore ¡rethods to manage the impact of
vegefative growth on streâm flow: a¡d

7. Develop a progntm to provide offsets for new connmrptive uses of water so that
economic development in the distict may contiaue without producing an overall increase in
ground water depletions as a result ofnew uses-

V. Map

The area subject úo this IMP is the geographic area within the boundaries of the URNRD, (see
Map l). The Rapid Response Region is shown as a sub-area within the bormdaries of the
IIRNRD, (see Map 2).

VI. Ground water Controls

The URNRD will utilize the ground vrâter controls as provided by NEB.REV.STAT. $$ 46-
715,46-739 and 46-740 ø form the Gromd water Controls component of this IMP. The
coûtrols that the DNR and IIRNRD agree are necessary and shall be continued are: 1)
ground water allocations and 2) a moratorium on new wafer wells ¡nd irrigated acres a¡ì

are required by the Final Settle,nent Stipulation (FSS)- In order to provide the IIRNRD
flexibility in addressing coqliance, the URNRD may implemeirt a reduction in irrigated
acres and inceirtive programs targeting acres with a higher st'eam flow depletion facfor as
alternatives to IJRNRD-wide reductions in allocation or inigated acres. The rules shall be
set forth in detail and implemented through the URNRD's Rules and Regulations and the
provisions of the URNRD's Rules and Regulations shall be sufficient so as to meet the
Compliance Standa¡ds and Controls set forth beiow-

In addition to satisfring the compliance standmds, the rules and regulæions adopted by
the IIRNRD shall contain provisions tlø adequately ensure that no new ground water
uses initiated after July 14,2004., will adversely impact surface water appropriators or
ground water use¡s whose wate¡ ïvells aradependent upon recbarge ûom lhe streâm or
river. If the Compliance Standards are met the URNRD may amend or modi$ its rules
aud regulations without the approval of DN& exc€pt for the nfes and regulations
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pertaining to the satisfaction of the requirements of lvÀ¡..REvJrur. $46-715(4Xb) a:rd 46-
71s(a)(c).

A. Compliance Standards

1. Purpose.

These Compliance Standards are established by DNR and URNRD to assess whether the
sourse of action øken by the URNRD, with the intentíon of providing tåeir proportionate
share of assistance to the State in order for the State to maintain compliance with the FSS and
Compact, are sufficient. The action taken by the IIRNRD shall be evaluated in connection
with the action taken by the otlrcr NRDs in the Republican River Basin and my other
relevant considcrations, inoluding the infonnation and data provided by DNR and pasi action
by theNRD.

2. Duration

These Compliance Standa¡ds shall be used to assess the action taken by the URNRD. On an
annual basis the DNR and IJRNRD shall reoramine the sufficiency and eflectiveness of the
Compüance Stmdards to deærmine if amendmeirts or morlifications ars necessary to ensure
the State's compliance with the FSS and Compact. Nothing pontained herein shall prohibit or
preclude any ameir¡lme,lrt or revision, at an¡imq by the DNR and URNRD, wben such
action is necessary. Further, nothing contained in this zubsection shall be óonsnued as

the revierv of the provisions of this IMP as required by Nna-Retr.Sruî $46-715.

3. Standards

The URNRD shall adopt and implement rules and regulations which shall en$re that the
following standards afe met. The sønda¡ds shall be effested through the procedure described
ia Section IX - Monitoring and Studies. Section D( qpecifies a foricast and rezulting actions
needed at the Guide Rock compliance point (during Water short years) and at the ttardy
compliance poinl The pmcedures for determining whether the compliance standards *"."t
will be based on the ffCA Accounting Procedures, the baseline ground water pumping
volumes, and the annual foresast as outlined in section DL The standa¡ds are:

a- Provide for a minimum of twenty percent (20o/oj reùrclton in pumping ûom the
98-02 pumping volume using a combinæion of regulation and supplemental pãgrums so
that the average grormd water pumping volurne is no greater than 425,000 uðtoi""t oo",
the long term. If precipitatíon is lower than average for any given year, the ground water
p'rmFing volume for that year may be above 425,000 acre-feet

b. An additional redlclo1 in 98-02 pumping volumes of five percent (5%) during
the next five year period shall be accomplished primarily througbvoluntary incentivã
programs and other means as determined by the URNRD. The uecessity for continuing
this annual reduction shall be reevaluated by DNR and the ITRNRD in 2015.
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c. The {JRNRD's net de,pletions to stêãm flow shall be no greater than 44% of the

allowable ground water depletions determined in accoräance with RRCA '{ccounting
hocedurcs using the RRCA GWM. The average shall be using the annual

allowable grorrnd water dçletion for the same years as ale used to determine the

avemges for Nebraska's compliance with the FSS.

B. Otler Confols and ManagementActivÍties

The URNRD and the DNR recognize that ihe required reductions in water consurnption
could be accomplished by means other than those adopted in this IMP. The IMP and

associated conhols may need to be ameûded in the future to implement aay suchrev.isions. .

1. During Compact Call Yearg the URNRD will seek to imFlement management actions,

including but not limited tq surface water leasing, ground water leasing, augme.ntation,

etr., to ei:sure compliance witl this IMP. These managernent actions will be implemented
tbnough the a¡thorities granted by the Nebraska Grormd water Manage,ment and

ProtectionAc! Neb-Rev.,Sføf. $$ 46-70lto4Ç753. Detailsofsuchmanagementactions
will be provided to DNRby January 3l of each year for evaluation. If such inanagement

actions arc insufficient to e|rsure compli¡ncs with this IMP', the URNRD will impleine,nt
additional grormd water controls and regulations to make up for any expected shortfall as

identified in the annual forecast and descdbed ia Seotion D( of this IMP. Such additional
control u'ill include curtaihneirt of ground water pumping within the Rapid Response

Region of the URNRD-

2. When necessary to ctrsure Compact compliance or during Coryact Call Years, the
URNRD may set a one y€ar purnping allocation u¡ithin the Dishict Such allocation will
set thc maximr¡m pumping level in that yea¡ within any region or sub region

3. Maintain requirement for metering of all grormd water uses according to URNRD
ståndards.

4. Provide for transfers according to URNRD and statutory standa¡ds.

VII. Surface Water Controls - Department of Natural Resources

The arrthority for the surface u¡ater component of this IMP is Neb. Ra¡. ^9rar. $$ 4G715 and

46-7L6 (Reissue 2004). The surface water contols that will be continued and/or begun by the

DNR a¡e as follows:

A. The DNR \r¡ill do the following additional surface water administration as required by the

Settlement Agreeme,rrt:
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l. To provide for regulafion of natural flow betwecn Harlan County Lake and Superior-
Courtland Diversion Dam, Nebraska will recognize a priority dafe of Februaty 26,1948 for
Kansas Bostwick lrrigation Dishict, the same priority date .as tho priority date held by the
Nebraska Bostwick Lrigation District's Courtland Canal water right

2. When water is needed for diversion at Guide Rock and the projeøed or actu¿I irrigation
supply is less than 130,000 acre-feet of storage available for use from Harlan County Lake as

determined by the Bureau of Reclamation using the methodology describert in Harlan County
Lake Operation Consensus Plan attached as Appendix K to the Settleme,nt AgreemenÇ
Nebraska q¡ill close junior, and require compliance wilh senior, natural flow divsrsions of
surface water between Hadan County Lake and Guide Rock.

3. Nehraska will protect storage water released Êom Harlan Cormty Lake for delivery at
Guide Rock frrom surface water diversions.

4. Nebraskq in concert with Kansas and in collaboration with the United States, and in
the manne¡ described in Appendix L to the Sçttlement Agreemen! will take actions to
minimiz€ the b¡pass flows at Superior-Courtland DiversionDam.

B. Metering of all surfacç water diversions at the point of diversion from the stream will
continue to be required. For surface watcr canals that are not part of a Bureau of Reclamation
prcject, farm tunrouts are required to install and maintain a DNR approved measuring device by
the start of the 2005 irrigation season. All measuring dwices shall meet the DNR standards for
insallation, acq¡racy and maintenance. All appropriators will be monitored to enswe that neither
the rate of diversion nor the annual amount diverted exceeds that allowed by the applicable
permit or by statute.

C. The DNR's moraforium on the issuance of new surface water permits was made formal
by Order of the Director dated July 14, 2004. Exceptions rnay be granted by the DNR to the
exteirt pernritted by Neb. Rev. Stat, $ 46-714(3) (Reiszue 2004) or to allow issuance of permits
for existing reservoirs that currently do not now have such permits. Such reservoirs are limited to
those identified through the Settlernent Agreement required inve,lrtory of reservoirs with ove¡ 15
acre-feet capacity.

D. All proposed transfers of surface water rights shall be subject to the criteria for such
tansfers as found tn Neb. Rø't Stat. $$ 46-290 tD 46-294.04 (Reissue 2004) and related DNR
rules or the ffiteria found in Neb. Rev.,Staa $$ 46-2,120 to 46-2,730 (Ì.eissue 2004) and related
DNRrules.

E. The DNR completed adjudication of individual appropriators in the Republican Rivcr
Basin rpstream of Guide Rock in 20A4. The results of that adjudication provided u¡to-date
records of the number and location of acres irrigæed with surface water by such appropriators.
Those records shall be used by the DNR to monitor use of surfaee water a¡d to make sure that
unauthorized inigation is not occurring. The DNR will also be proactive in initiating subsequent
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adjudications whenever infonnation ar¡ailable üo the DNR indicates the need for adjudication as
outlinedby state statutes.

F. During Compact CalI Years, as determined from the procedures and analysis set forth in
Section D( below, DNR will regulate and administer surface watei in the basin âs necessary to
ensure Coryact compliance. Duing Compact CalI Yea¡s, DNR will issue a "Compact Call" on
the Republican River at Hardy or Guide Rock to carry out adminishation fo¡ the Compact in a
- ^nner consiste,nt with the doctrine of prior appropriation. A'"Compact CalI" will result in DNR
issuing closing notices on all natural flow and storage permits in the basin until such time as
DNR, in consultation with the URNRD and other basin NRDs, detemrines that yearly
administration is no longer needed to ensrue Compact compliance, pursuant to Section DL

VIU. Äugmentation and Incentive Programs

The URNRD and the DNR intendto eståblish and implernent financi¿1, incentivg and quatified
projects as describedin Neb- Rev.Stør. $$ 2-3226.04, LB 862 (2010), Neb. Ret'.,9tat gg 2-3252
or other incentive prcgrams to reduce beneficial we of water within the URNRD.
These projects include, but are not Iimited to (l) acquisition by purchase or lease of surface
water o¡ g¡ound water rights, including storage water rights with respect to a river or any of its
tributaries, (2) acquisition by purchase or lease or the administration ¿1d managcmenL pursuant
to mutual agreeme'n! of canâls and other worþ including reservoirs, constn¡cted for irrigation
from a river or any of its tributaries, (3) vegetation manag€,m€,lú, inclucling, but not limited to, the
removal of invasive species in or near a river or any of its tributaries, and (a) the augmentation of
river flows. As a condition for participation in an incentive progr¿ü, ìvater ussrs, landov'ners or
the URNRD may be required to enter into and perform such agreements or cov€nants concerning
the use of land or wate,r as axe necessary to produce the bsnefits for which the incentive program
is est¿blished, Such incentive programs may include, but shall not be limited ûo, æy program
authorized by staæ law and/or federal prcgrams operated by ihe United States Deparhe,lrt of
Agriculhre.

Any water savings generated through consewation programs, including acreage retirement or
other conservation incentive programs unde¡taken through progralns available tåroughout the
Republican River Basin with the use of fr¡nds disfibuted by the Staúe ofNebraska or the Unitcd
States Government will not accrue to any specific NRD, regardless of the iocation or other
conditions of the acreage included in the program or of tle location of the effect of such water
savings on the river system- Any waûer savings resulting from any such basin-wide programs
shall be considered in the calculation of each NRD's depletions allocatcd to each of the NRDs
based upon the 1,998-2002 baseline depletion proportions.

However, should any NRD establis\ fimd, and irnFlement its ovm such conssrvation program
within its NRD's boundaries, the acoounting of credit for the resuhing water savings shatl be
give,n exclusiveþ to that NRD. Any credit resulting from an inter-district conservation program
shall be credited as agreed to by the NRDs involved. Also, if multiple NRDs cooperata'tn a
stream flow augmentation project, the benefits shall be provided to each NRD based upon their
share oftÏe cost ofüe program-
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To the extent possiblq it is the intent of thc URNRD to provide compeirsation to rvats users tlat
me required to forgo ìilater use to allow thc URNRD and the State Éo comply with the compact
This may be in addition to or as part of any other URNRD incentive or rerirement program
developed to facilitate compact compliance.

D(. Monitoring and Studies

Th9 oyerarching puq)ose of the Monitoring and Str¡dies Section is to ensure thaq in cooperation
yith tle other Republican River Basin NRDs, the ÐNR and URNRD maintain compliaice with
the Republican River Compact as adopted in 1943 and as irnplenrented in accordance wittr the
FSS approved by the United States Suprelne Court on May 19, 2003. The objective of the
Monitoring and Studies Section of this IMP is to gather a:rd evaluate dat4 information, and
methodologies that could be used to increase understanding of the surface water and
hydrologically connected grormd water qystem; to test the validity of the conclusions and
information upon which this IMP is based; and to assist decision mukou in properþ managing
the water resoì¡rces within the URNRD and the Republican River Basin as a *hoie.

On an annual basis the resr¡lts of monitoring and studies will typically be discussed in a basin-
wide meeting which will takæ place prior to October 31 each y"ar. tne purpose of the meefing
will be to discuss the preliminary accounting for the current yea¡, the forecast of allowable
stream flow depletions for the coming yem, and poterrtial managem€nt actions as necessary.
Tablc I outlines important dates and objectives related to section D(.

Table 1. TmForÞnt Dates md Objectives

A- Plan to Gatler and Evaluate nata, rnform¡tion and Mefhodologies

As outlined n Neb. Rev. Stat. $$ 46-715(2)(e) ongoing programs and new sn¡dies or othcr
projects may bæome & source of information tbat is used to evaluate the effectiveness of conüols
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adopted by the by the URNRD and the DNR The DNR and ths URNRD will jointly pursue
and/or evaluate studies, contingent upon budget and staffresources, to evaluate theirpotential
effectiveness in achieving the goals and objectives ofthis IMP.

The follouring potential sfudies have been identified by the DNR and fhe URNRD: (1) crop
rotation; (2) vegetation managemenq (3) inigation scheduling; (4) a survey of the t¡pe and
location of inigation systems througbout the IIRNRD; (5) titlage p'ractices; and (O co4junctive
management.

B. Monitoring

Part One of the Monitoring Section describes the tracking and reporting of waler use activities
¡vithin fully appropriated areas of ihe distict by the URNRD and the DNR. Part Two of the
Monitoring Section describes the analyses that urill be r¡tilized to annually forecast the projected
depletions in each subsequent year. This accounting and the forecast in accord¿mce wifh iV¿å.
Rev. Støt. $ 46-715(0 will serve to increase the understanding and test the validity of the
conclusions and information upon which tlis plan is based.

Compact accounting and data exchanges among the states shall be done a¡¡rually in accordance
rvith the FsS, dated December 15, 2002, including the Republican River Compact
Administration ßRCA) Accounting Procdures and Reporting Requirements which are
contained in Appeardix C thereof. An amual report of ttre RRCA is pubtished each year. The
accounting procedureg reporting requirements, and annual rqrort of the RRCA are independent
of this monitoring plan, and therefore not rcstated within the Monitoring Sec-tion ofthis plan

1. Part One Tr¡cking and ReportÍng of Water Use Activities

The URNRD and fhe DNRwill make all documeirts, r€ports, recordg corputerruns or other
calculations or material necessary to deternine compliance wiih the Compact available to
each other, regardless of whether such documents a¡e available ¡¡nder the Nebraska Public
Records Act or otherwise, unless such materials are identified as confidential underNebraska
sÉatutes or by a ruting of a court of competent jurisdiction Specificall¡ and without
limitatioo, the URNRD agrees to ænually pmviile GIS coverage maps of all lands irrigated
and ûo meter, record and provide to the DNR its ground water usage records and irrigæion
syst€m details. The URNRD shall make copies of district actiotrs taken on variances, off,sets,
and similar actions available to DNR

The DNR agrces to make available to the URNRD all reports and records of the other NRDs
necessary to determine their compliance with reductions, as well as all documentation and
reports utilized by the DNR to detemrine the basin's virgin water supplies and Nebraska's
compliance wilh the Compact.

In the event any marerials a¡e withheld by either DNR or URNRD r¡nder a claim of statutory
confidentiality, flre party withholding $lch materials shall descnbe the contents of the
materials and reasons for the deniaf in açcordance wiúNeb. Rev. Stat. $ 84712.04.

Pagel12
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2. Part Two: ForecastProcedures

Each year in conpliance with lleå. Rev. Stat- $ 46-715(6) the DNR in consuløtion with ihe
Repubtican River NRDs shall forecast the maximum anount of water that may be available
ûom steam flow for beneficial use in tle short term and long term to comply with the
Compact This forecast will be used to assist the DNR and the NRDs in ensuring compliance
wiîh the Compact. DNR in conjrmction with the NRDs will annually evaluats the forecast
procedures and make changes as deemed netessary to reflect management actions being
taken in the basin.

In order to complete the forecast the DNR and URNRD in conjunction with the other NRDs
will revicw available information and determine if additional controls must be implernented
within any distict for Compact Call Year compliance. The forecast will be completed prior
to January I of each year, and will detail the e4pected shorfall wi&in cach district in the
eve,lrt that the coming year is a Compact Call Yea¡- By ihe following January 31, if
necÊssary, the URNRD will provide DNR with details regarding existing management
alteruatives (sucb as execution ofexisting surface water leases) in lieu ofadditional ground
water regulations or controls to make up for the expected shorfall.
The procedr:res deveþed to complete the forecast will be reviewed annually by the DNR to
determine if modifications are necessary. The forecast will project the next year's balance
(projected Nebraska allocation plus projected Imported 'Water Supply less the projected
Computed Beneficial Consumptive lfse, or CBCIÐ, and the projected water short year and
normal year accounting balances. These balances will be utilized in conjunction with other
information to deter¡rine if a Compact Call Year exists.

The ÐNR's calculation of allowable ground water depletions for the URNRD and
determination of the necessity for additional controls will r¡tilize additional ground water
model information, estimated e,nd-of-year information for reservoir volumes, and estim¿ted
steam flow to determine on an annual basis whether additional NRD-specific controls must
be implemented.

å. Detemrinafion of Available Stream Flow

The forecast will typically determine the forecast values fo'r both Guide Rock (water
short year accounting point) and Hardy (normal year accounting point). The DNR's
forecast values for Guide Rock will include: l) the one-yea¡ balance (projected allocation
less the proJected CBCU plus the imported water supply); two-year average, and tlree-
year average. The DNR's forecast values for llardy will include: 1) the one-year balance

þrojected allocation less the projected CBCU plus the inrpoded water suppty); and 2) the
five-year averîge. These forecasted values will be used in conjunction with sections
DLB.Z.b, D(8.2.c, DLB.2.d and D(.8.2.e to determine when managemont actions o¡
controls must be imple,rrented. The DNR will calculate forecast values for the next year
using the variables in øble 2:

Page I 13
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Table 2. I¡formation Used for 201 0 Forecâst of Allowable Depletions.

In accordance lvith Neb. Rø¡. Srør. $ 46-703(6), DNR, NRDs, and surface water project
sponsors shall meet prior to the final forecast of allowable skeam flow depletions and
dsteiminatiou of Compact Call Years. At thic meeting the involved parties will discuss the
forecasted streamflow and surface water consumptive use. From tlese discussions, surface
water prcject slrcnsors may prÊsent a plan fo DNR to achieve a consumptive use that is less
than forecasted consr.rmptive use. Such a plan could allow sr¡face water project sponsoß to
avoid a potential Compact Call Year. This plan must be c.ompleted and provided to the
Deparlrnelü no later than December I of the current year G:0).

The following equations will be utilized to determine the one year balance for the forecast year.

CWS : + SwCBCU¡¡g + SwCBCUxs + SwCBCUco
+ GwCBCUì¡E + GwCBCUxs *GwCBCUse
+ Stateline Stream flow

Nebraska Allocation: C\iVS * 0.5

Page | 14

T-3 Draft; current Accounting hocedures (v. 200fl

T-2 Draû; cunent Àccouuting Procedures (v, 2005)

T-l Draft; current Accormting Procedures (v, 2005)

Pumping Power records estima¡e

Surface'Water Use Estimated from preliminary data and previous years values

Stream FIow Available provisional records
end of vea¡ estimated

Provisional
Data for
T:0

(Cuncnt Year
orfmmcdiate
Past Irrigation

Season) Evaporation T - I records

Ground water
ConsumptiveUse and

Imported Wafcr Supply
Credit

Average values for T: 0 and T - I

Surface \l¡ater
C.onsumptivc Use

Colorado: Äverage of T - I and T - 2 use

Kansas: + (.1858 x HCL content) + 9,575

Nebnaska: - (4xl0r) x (NE lake volume)2
+ (0.52) x (NE lake volume) - 42,000

Forecast Yca¡

(Coming
Irrigation
Season)

T+l

Stream Flow
+ (5-year aver¿ge ofstate line flows) x 0.41

+ 0.23 xIICL conînt-2'7A50

¡Erfi mrütEïtülnìEf,tllt!!!¡ïniÌt

CBCUNE: SwCBCUNe + GwCBCUNT
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IWS:Imported Water Supply Credit

Hardy One Year Balance :Neb¡aska Allocation + IWS - CBCUT¡

Guide Rock One Year Balance: Ilardy One Yea¡ Balance * 0.89 - 9040

"Whe¡e:

T-3 : Three years ago from the current year

T-2 =Two years ago ûom thecurrentyear

T-1 = One year ago from tle curreirt year

T:0: The current year

T+1 : The upcoming year that is being forecasted

CWS :Computed Water Supply

Gliv cBCU¡¡¡, Ks, co = Grormd \r¡ater computed Beneficial consumptive use for each
respective state

s'w cBcuNE; Ks, co : surface water computed Beneficial consumptìve use for each
respective state

Nebraska Allocation: CWS x 0.5: The amoutrt of water the Staæ ofNebraska is allowed
to use ove¡ one year

This section of the monitoring plan specifies the process that will be completed by the
DNR to deterrrine the compact call Years, as detailed in Atachment 1, Republican
River Water Supply Evaluation and Required Actions Flowcha¡L This evaluatiôn takes
into accormt reservoir content and recent balances above Guide Rock and Hardy and the
annual forecast as described above in Section H.B.2.a This process will be co4pleted
and provided to the URNRD by DNR prior to January I of each year.

Page I t5

Balance = The s'nr of Neb¡aska's Allocation, plus the Nebraska Imported Water Supply,
less Nebraska's Computed Beneficial Consumptive Use

The one year balance for no¡¡nal year accounting (lru¡dy one year Balance) and water short
year accounting (Guide Rock One Year Balance) will be utilized to project the two-year and
three-year ilIelage balances above Guide Rock aad tle five-year average balance above ¡f*¿V.

b. Compact CaIl Year Evaluation

Ks102622
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Checklist B. lYater sbort year

l) Is the cr¡relú year's balance (T = 0) above Guide Rock sufficient to offset the dry year
forecast for next year's bal¡ance above Guide Rock minus 10 kAFl?

Effective
November l,2010

UpperRepublicanNRD

Checklist A. Water sbort year Tett

I ) Is the forecast projection for ihe coming year's irrigation supply less than 1 I 9 kAF?
a. Yes. Proceed to ChecHist B.
b. No. Proceed to Checklist C.

a- Yes. Proceed to CtrecHist D.
b. No. COMPACT CALL YEAR The DNR will detennine each NRD's share of

any potelrtial ovenrse and propose ailjustnents in acco¡dance to Section D(.8-2.c.
ofthis IMP.

Note: If it is beneficial to utilize the altemative water short year provisions from the FSS (the
previous two years bave a greater balance thro last year alone), and an altemative water short
year plan haq been approved by ihe RRC.\ then the two-year balance (fo¡ f : O the current
year, and the prior year, T - 1) will be substiurted for the current year's balance in Checklist
B.

Checklist C. Early Warning System for'Water ¡hort year Compliance

1) When Harlan County Lake declines from ote year to the next the Deccmber end-of-
month (EOM) content is generally about 84% ofwhat it was last yerar. ADecember EOM
of 246 kAF provides a high level of confidence that the coming year (T+1) will not be
water sho¡t Based on the cr¡rrent year's (f-0) Harlan County Lake Decernbcr EOM
conten! compute a dry-year projection for next year (T+1) based on ûis relationship. Is
the value greater than 246 kAF?

a Yes. Proceed to Checklist D.
b. No. Advance to question 2.

2) Is the dry year forecast for next year's (T+1) bala¡ece above Guidc Rock greater than
zeto?

a. Yes. Proceed to ChecklistD.
b. No. Advanceto question 3.

3) Is the cunent year's balance (T = 0) above Guide Rock zufñcieût to offsst the dry year
forecast for next year's balance (T + 1) above Guide Rock minus 10 kAF'?

a. Yes, Proceed to Checklist D.

I In the eve¡t it is the second consecutive Compact Call Yea¡, this value will be ¡educed to 5kÁL For any
rcmaining consecutive Compac{ Call Years, it will be reduced to zero.
2 I¡ the evsnt it is the second consecutive Compact Call Yar, this value will be reduced to 5kAF. For any
rernaining consecutivc Compact Call Years, it will be reduced to zero.

Page | 16
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b. No. COMPACT CALL YEAIL The DNR will determine each NRD's share of
any potential ovenrse and prqlose adjushents in accordance to SectionD(.8.2.c.
of this IMP-

Checklist D. Normal Year Adminishation

1) Wil the forecast for next year Cf + 1) rezult in a S-year balance al llardy that is greater
than 50 kAF?

a. Yes. Analyze long term tends and additional adjustnents in accordance to
Section D(.8,2.e

b. No. Adv.ance to question 2.

2) Will both the forecast for next year rezult in a 5 year balance at Hardy (T - 3, T - 2,T -
1, T: 0, and T + 1) that is greater than zero and the balance at Hardy of ttre most recent
fouryears (l-2,T- l, T:O andT+ 1)be greaterthanzero?

a. Yes. Alølpe long term trends and additional adjusfinents in accordânce to
Section D(8.2.e

b. No. COMPACÏ CALL YEAR: The DNR will determine each NRD's share of
any potential overuse and propose âdjushef,rts in accordance to Seotion D(8.2.c.
ofthis IMP.

c. Calculation of Allowable Ground water Depletions for the [IRhlRD and
Determining the necessiSl of Additional Controls

This section of the monitoring plan specifies the calculations which will be completed
by the DNR to determine the allowable ground water depletions for ihe URNRD in
any Compact Call Ycar. These procedures will be utilized to indicate when additional
controls must be implemented by the URNRD and DNR to eirsure compliance wiù
this IMP in the event that the DNR's forecasÇ provided prior to January 1 of each
year, indicates a Compact Call Yer These procedures will incorporatc information
provided by the URNRD for wate¡ leasing, augms,lrtatio,n, erc.) to the DNR
by January 31 of each year following a forecast thaf indicates a Compact Call Yeax.
When zuch Compact Call Year is indicatd the DNR will implement additional
sr¡rface water controls (Section VII.F of this IMP). The procodures for deternining
the allowable ground water clepletion for the IIRNRD a¡e as follows.

The Allowable ground water depletion forthe URNRD:
(Nebraska Allocafion + IWS - SWCBCU¡6- OtherNRD CBC[/) * 0.¿14

Whers:

Nebraska Allocation = Nebraska available water supply under the Conçact

PagellT

nilS : Imported rWater Supply credit
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SWCBCUNE : The surface water consumptive use by Nebraska, includes net
evaporative losses

Other NRD CBCU = The GWCBCU¡.rg calculated for the South Platte NRD, Twin
PIaüe NRD, Tri-Basin NRD, Central platte NRD, and Little BIue NRD

The DNR will utilize information provided by the IIRNRD by January 31, ro evaluate the
following.

Step l. IIRNRD Estimated Ground water Depletions

Ground water depletions for the URNRD will be based on the previous 2-yeæ averâge
(as described in Table 2 above), rmless zuch plan provided by tnã un¡mo indicates that
additional reshictions ou groundwater pumping will be iml¡osed. If the additional
resbictions would limit the pumping to be less than the previous tvi'o yeff average then
tbe lower estimaæ will be used. In cases where that year's allocation will be less the
URNRD wìll provide the DNR a map indicating the geographic area zubject to the
¿llocation for that year and the maximum allocation available. The DNR will utilize the
info¡mation provided by the URNRD and represent zuch information in the RRCA
G\44v1

Step 2. Potential yield ûom URNRD surface wafer leases/agreements, augmentation, etc.

The DNR will dete'lrmine thre potential yield frorn any surface water lease,/agreemenÇ
augmentation, etc- €,nt€red into or provided by the URNRD; In the event tbaf
augme'rrtation is utüizd procedures for determining the project yield must have been
approved by the RRCA. This potential yield will be incorporated as NRD ûìânagement
actions in section DCB.2.d-

If a compact call Year is reached as a re-sult of checklist Bl o¡ c3 the final step to deterrnine
if additional ground water and surface $/ater controls (refer to Section VLB.I. and VII.F of
this IMP) must be ìmFlemmted is as follows.

Allowable ground water depletions for URNRD (as determined above) - Forecasted
URNRD's portion of GWCBCU¡¡r (Step 1) + Potential yield from TIRNRD surface water
leaseVagreements, argme,ntation, etc. (Step 2) + Crment Yea¡'s Balance (f = 0) - 33333.

Ifthe ¡esulting balance is greater fhan o¡ equal to negative one hundred (100) ac-fÇ no
additional ground water and surface water controls will be implemented.

3 In tle event it is the second coüseoutive Compact Call Year, this value will be reduced tÐ 1667.For any
renaining co¡secutive Compact Call Years, it will be reduced to zero.
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If the resulting balance is less than negative one hundred (-100) ac-ft, the additional
ground water and surface water controls (refer CI Section VI.B.l. and VILF of this IMp)
must be implemented. This potential yieid will be incorporated as NRD m¡nagement
actions in section D(.8.2.d.

Note: If it is beneficial to utilize the altemative water shof year provisions from the FSS
(the previous two years have a greater balance than last year alone), and an altemafive
water short yem plan has been approved by the RRC,\ then the two-year balance (for T: 0, the cuÍent year, and the prior year, T - l) will be zubstituæd fo¡ the current year's
balance in ChecklistB.

If a Compact CaIl Year is reached as a resuft of checklist D2 the fural step to determine if
additional ground water and surface \À¡ater controls (refer to Section VI.B.I. and VII.F of this
IMP) must be implemented is as follows.

Allowable gound water de,pletiors for URNRD (as determined above) - Forecasted
IJRNRD's portion of GWCBCU ¡æ (Step i) + Potential yietd ûom URNRD surface
water leases/agreements, augmentation" ete. (Step 2) + Previous Years Balances (T: -3,
T : -2,T = -1, T = 0 or if applicàble + T : -2,T = -1, T = 0).

Ifthe resulting balance is greater rhan or equal to negative one hundred (-100) ac-ft, no
additional ground water and surface water controls will be implemented.

If the resulting balance is less than negative one hundred (-100) ac-ft, the additional
ground water and surface rn¡ater controls (refer to Section W-8.1. and VII.F of fhis IMp)
must be implemented" This potentiat yield will be incorporated as NRD manage,me,nt
actions in section DCB.2.d"

d. Calculation of Compact CaII Stream flowVollme

This section of the monitoring plan specifies the calculation which will be completed by
the DNR to detemine the stream flow volume necessary to ensure Compact compliance
in any Compact Call Year. These procedures will be utitized to indicate when additional
controls must be implemented by the URNRD and DNR to ensurs compliance with this
IMP in the eveirt that the DNR's forecasÇ provided prior to January I of each year,
indicates a Compact Call Year. These procedures will inco¡porate infonnation provided
by the ITRNRD (contracts for water leasing, augmantation, etc.) to the DNR byJanuary
31 of each year following a fo¡ecast that indicates a Compact Call Year. When such
Compact Call Year is indicated, the DNR will implement additional surface water
controls (Section VII.F of this IMP). Criteria that will be used to determine when
administation for the "Compact CaIl" is no longer necessary will be based on ensuing
zufficicnt streâm flow volumes have been achieved at the compliance point
Detsmination of sufficie,lrt stream flow voh¡¡es úo eirsr¡re Compact compliance witt be
deteffrined through the following procedures.
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compact call stream flow voh¡ne : Forecasted steaû flow + NRD Management
Actions + Surface WaterCurtailment Benefit

Where:

Forecasted stream flow : steam flow for T+l; (S-year ave¡age of state line flows) x
0.41 + 0.23 x HCL content- 27150.

NRD Management Actions = Actions taken by the URNRD and/or otherbasin NRDs
úo enhance s'tream flow. These actions may include surface water or ground water
leases, augmentation, or cl¡rtailment.

surface water Cu¡tailment Be¡reñt = Actions taken by DNR to ensure compact
compliauce in the eve,nt that Basin NRD Management Actions are not sutrcient to
overcome the projected negative balance.

e. Additional adJustments related to long-term trends

The DNR and URNRD in cort'unction with the other basin NRDs will armually meet to
consult to detennihe if additional reductions from ihe 98-02 pumping volumes may be
warranted. Through this consuløtion, the DNR and URNRD will review orpected long
term (5-20 yeals) increases in depletions to sücam flow md discuss potential mitigation
measu¡es that may be necessaÐ¡.

f. Harlan County Lake Operations

In ihc went that operations of Harlan County Lake are not in accordance with Appendix
K of ihe Final Settlement Stipulation, the ÐNR will work in consultation with the NRDs
to modþ Sections VI, VII, and D( of this IMP rmtil normal operations resume.

)t INFORJì{ATION CONSIDEREI)

Information used in the preparation and to be used in the implementation of rhis IMp can be
found in:

e Simulation runs of the Republican River Compact Administration Grormd water
Model,

e The formulae and data compliance øbles ofthe Final Settlemeirt Stipulation for the
CoryacÇ

¡ The TIRNRD's Rules,
¡ The URNRD's Groud water Manageme,nt Plan,
¡ Arbitrator's Final Decision, Karl Ðreher, June 30, 2009, and
. Additional rlata on file with the URNRD and the DNR.
. Nebraska statutes and case law.
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MAP l. Upper Republican Natural Resource District
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À4AP 2. Upper RepublicauNatural Resource District Rapid Response Region
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ATIACHMENT l. Republican River'Watm Supply Evaluation and Required Actions
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STATE.OF

3. ,Tn ?0Û9- the:Ðqpartmeni end th€:Disuicf leviewed úre Ilr4P and decided thaf ïtneedÊd to
be updared'to refleci ronceorc raiseO during the ?008 RtUirrarion *rng the sures of
Nebra$lca, Cnioradojlnd Kansas- ls 4 par},,oi theìl ¡çúew, DN* and the MRNRD dull'
çonsidåiÞd'Jþe releçnt¡':s¡ientific ¿åa 'and othet inforrnation.'a¡j roquìred by thå
DeparEae¡i?s-;rulei alä:tdgut ons,:,ând â1sô the results,'of consularion and iuhlic
commeqtin:accoiil4n@ wrth tle Aç.t pai ti.aulæl), lleå- RæL SÍø. ç 46J17.

4, On May Il,2010, t¡e UniUnp and DNR reached agreement on (a) rhe proposed goal.s
and ob,jeÈtivçs of the IMP for ihe affected river basiu, subbasin- or reach, (b) the proposer.l
geog¡aptiic ¿rea to'be" subject to the controls- (ci the suriace wâter conf.rÕls which are
adopæd nnd implemented b-v theiDeparûDeûl and the ground .water conlrols. whic-h ¿ue

adoptecl'and imptemenæd by ftre h4RNRÐ through rhÊ MRNRD Grouqd Waær
Ivlanagement Area Rules and Regulations,,(d) t]¡e i¡ce¡rlive progr¡rm$ that rrre.proposed
for adoption and implomê¡tation in ths river basin. suhbasin. or reach, and (e)
compliance s¡andrrrds to assess the actjons of the MRNRD u"ith respecl to rhe Sfare.'s
ability to maintain cotnpliance wiLh fhe Fïnat Setttement Stipulation and rhe Rcpublican
River Compacl

5. Fursuml'to N¿þ. Re1,; 5¡*. $ 4ó-?4å the MRNRD and ÐM{ published joinr norice of
hearing foi the agreed upon proposcd rer'ísions ro the IMP.

6. Gn.June_& 2Û1'0. ¿ pubüc hearing uras held on'theproposed revisions-ro tha IMF, the
compli ance stan dards, assóciatcd con trols, and m anagcmcnt areas.

Fage i Õf4

IG)0/a/

'Orllcr,qdopriû_q N,IiddleRelrublican NRI).ìfle-sraÞd.Mânagefnenl plan an(l'
Associared Su¡faæ. lVaÉr Csnrrû-ls.
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Conuqb.."4dep.ted

'':
Tfre f.ollawiqg controls *'ill.remain e{tective u.i¡hin tlre li4RNRÐ'Iirtegraæd ManagSment PIan:

': ''. :

âdditirnâl surface .u¿tc,r,adniinisrr¿tion as reguired try the

1. 1o Provìdc for regulafion of natural flolr. beirveen ÏIarlan'County Lake and Supcrior-
Corirfland Di-yeniion Da¡u, t¡ettraska will recognize a prioriry dare of Februáry 26.
l'948 f0i Ka¡sas Bosts,ic* Irr.igrion Disrricr. the same priorir.¡, darÊ ,held by the
Nehraska Basflick InigatÍon Disrrict's Courtland Canal waær righu

2. .When. llater is needed -for diver$ion af Guide Rock and ttre pr,ojecæd .or acrual
irriga¡ign suppl1',is,less. fha.a 130J000 acre-f.eet of stor¿gÊ.artül¡ible for use frsm
Har.lan Coûnty Lakè as derermfued hy thç Jlureau of Reciamaiion ,usiag :¡t¡s

metliodology deçcribed in Fla¡lan County Lake Operaúon,Consensus PIan atnched as
Appendii K to the Settlement Agreer:rent. Nebr¡rska v*"ill close. junior, anrJ rer¡uire
compliance uith seriio'r. ¡ratural flou' diçer.sions of surface water'bbnvcen Harl¡n
Counly Lake,and Guide Rock.

:

3- Netf¿3ka ud-tl protect storagç rvater rêleased tïom H¿r'Jan Cor.mty I¿ke for delilery ât
,Guidé Rock from surfaee v"ater divereiçrr¡.ç.
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.'

NeÞra$.kfl, utlt ialic actions to miuiiiriz.e the bypass flows at Superior.Courtland
niygrgign Oam i4 conecrl with Kansa^s a¡rd in coltdborarisn with th-g Uniied Siarer,
and in tliemapae¡ desci'ibed in Appendü L q tLe Settlemenr Agreemenr.

'' '' -1.._ ':
:

B; Meæring ol ali surface wíLlÈr dlversions:at the pciim of di.r,ersion iiom,the strenrl will,
ignlinue to be'lti<iuired. For"sl¡dâqe ri¡atø; caãâb;thar, are nÐr parî ot: a BrueaÞ.sf.

{q".I¡oiution prqiec¡ ff¡r'],tumûuls,tiai*!üeen,'reguired to ihsttït and ùainøn',a:Ð¡fg
fnipile-O measuring Oevice. Uy the itart of ttte t005 ìnigSrion srason. åll:measuringi
devices shall meet the DNR standards for in^stâllation, âccrrâcy and mainrena-uce. Àll
appraprialors'will be monìfsred ¡oren^iûre that'nêiûer tt¡e ¡z*e ofãii,ersi"r*ài Ur".**u¡
aniount diverted exceedc that allowed by the ¿pplícarr-le permir orby stanrre,

' .:

C- Ttre ENRìs moratoriuln on the issuance of new surface water ¡:ermits was made formal
, uy ûioli of.trre t:rec1o¡ dared rut,v.1+. zen¿. ,e*¿-pr.""* *oy ¡" *r*t*o ¡¡;,n * tNRil : :

thlexrent.penniræd'try.Nqh Åe¡,.-Siør. $ 4AZl+(å or ro atíor+ iisuaáôe of permits iui
gxtstifg'reservoirq tlratlqùirentty.ds ruit nuw have such peixrirs,,Süch reservai¡s,årc .1,.'
limited:1s:those itlendfied throrish tlle ,seTilement Àgreement rúquired inventory of
re¡re1'tirs ç¡r¡1¡ svq¡,15 aorq.reeicàpaity, . . - - :: * -'*'r ":

D- All ¡rroposed t¡¿nsfers of su¡face watcr rights shall be sub,jeci to the criteria for such
Iransfers as faund in Neb, Rev. Sra¡. S$ 46-29û to 4É¡294;04 and relaM DNR rules or rhe
criæria found ir¡ Nelt.:Rev'-.f¡a¡. gg 46-2j20 ro,¡1ó:2.130 and relared.Dî'tR ruies,

' 
,'- 

t 
. ' 

:

. E- Ûe ÐNR compleied adjudicatiou of intlívjdual appropriaior.s in the Repuhlican fuver
Bqsin up¡trearn of Cuidê'Rock in:2004. ffr. riåon of'ttiat ailjudtcatioa pt*;a*O
up-to-dnte reconls of 

-the 
number and locarion of acres irrigated #h suJ";; water,by

stlgh appropriaroc. Tho'se records shall .ba u-ced by'tfre frliñ. to monitoi uo of .*u*rce'
w¿ter.and ts,make .çurel$rat unautborized:inigarïoõ,iS.nor occuning, it* ni.iR "'ill ø*
be proactir'ö in initiating süb.sequent adjudicaìons rvhenever inforr¡iation available to the
DNR. indicaæs the need for adjudicæioi¡ as ost¡ined h), søle sratuiËs.

AÇditionall¡ the new surface çrter.co¡rrols includediin rhe joint rlülp are.

F- !*i¡g Compact Call Years- as deternlined from the procedures and- anal-vsis ser fortb in
Sftiot X of the MRNRD Integrated l\,lanagenrenr Plan- D\lR u'ili re*eulaþ.and
adminísær'sur&ice wafer in the basin as necessaÐ/ to ensure Compact compliance. During
Coln¡ct laU Y'ears. DNR wiil issuera'Cornpa* Call," on rhe.Repriblican'River at,:Flard¡
or Guide Rock to cårry oui adminisrration for the Conrpact in a manirer consistent q,-ith
the docfrine of prior.appropriation. A'Compacl Cdll* rvill resrdr in'Dll{R issuing closlng
nbtices ou a.ll natural fÌow and stomgÈ permits in ítre þasi:r unril such rime as"DNIl, ii
consuh¿tion :wilh the MRNIID alnd orher basin NRDs. derermines ihat -yearryadminisr¿tion is no longer needed to ensuÍe Compact complianee. pursuaûr to Stction X
of thç'MRNRD lutegrarãd Maila-semenr pl¿n-

.Pagc 3 ol:.1
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Sepfernþer?0,2CI10

fuÈr.Adopting liãíddle Rcpubliclr¡¡.NRD,lnægrå¡ed lllansgemenr Pian and
Assodated Sr¡rfaec w*aær Conmrls

On Seprember 20, 2010" a copy pf this Order u,as posled on the Depalrne¡r's 1r'Êbsiic and 
,

ma¡lqd ¡o Dan Smith; Gener¿l'Ìrlanage¡ MidCle'Republican Narurat Reiources Ðistri"r, '
220 Center P-O. Box 81. Cunis.'Nehraslca 6902.5 and:the De¡ranment of NauJrat'ßesources {ield
olfices-
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Efiective
November 1,201A

Middle Republîcan NRD

I NTEGRATED MANAGEMENT PLAN
Jointly Developed by the

DEPARTMENT OF NATURAL RESOURCES
and the

MIDDLE REPUBLICAN NATURAL RESOURCES DISTRICT

l. Authoriþ

This integrated management plan (lMP) was prepared by the Board of Directors of
the Middle Republican Natural Resources O¡sir¡ct (MRNRD) and the Nebraska
Department of Natural Resourcæs (DNR) in accordance with tire Nebraska Ground
W"!", Management and Protection Act, Neb. Rev. sfaf. gg 46-701 to 46-zsa
(Reissue 2004).

ll. Background

ln 1943 the States of Colorado, Kansas and Nebraska entered into the Republican
River Compact (Compact) with the approval of Congress. The Compact proùides for
the equitable apportionment of the adrgin water Jupplt' of the R"puËti""n Riuãt
Agfln- Following severalyears of dispute about Nebraskás consumptive use of water
within the basin, Kansas filed an original action in the United States Supreme Court
(Coqrt) against the states of Nebraska and Colorado in 1998. Afrer seveiat rulings ty
the Court and its Special Master and several months of negotiation, all three Jt"t å
ertered into a comprehensive agreement known as the F¡nâ Setflement Stipulation
(fss). The FSS was approved by the court on May 19, 2003, and he'speciai
Mastef_s final report approving the Joint Ground Water Model developed by all'three
states for use in computíng stream flow depletions resulting from ground water use
and for computing the imported mound credit was suUmitteO 1o the Court on
September 17,2003.

ln July, 1996, the MRNRD and the other three natural resources districts (NRDs) in
the Republican River Basin, pursuant to then Section 46-656.2g of the 

'¡leUnaéta

statutes, initiated a joint action planning prooess with the Department of Water
!9s_9u¡es (DWR), the predecessor agency to DNR. ln accordancä wilh that pro*"ã,
ÐWR first made a preliminary determination in 1996 that Ihere was reason to believe
that the use of'hydrclogically connected ground water and surface water resources is
contributing to or is i1 the reasonably foreseeable future likely to contribute to
disputes over the Republican River Compact." \Mren the studies réquired by Section
46-656.28 had been completed, DNR issued its conclusions on May eo, eoóg, ¡n tne
lgrm of a report entifled: "Republican River Basin, Report of Prelíininary finOinój
Those conclusions included the following determinationj

Pursuant to Section 46-656.28 and the pretiminary findings in this report, the
Department determined that present and future Compactlisputes ariiing out
of the use of hydrologically connected ground water and surface ñater

1
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resources in the Republican River Basin c-ould be eliminated or reduced
$rough the adoption of a joint action plan.

Fotlowing four hearings on that report, DNR made final the preliminary conclusions in
the report and the four basin NRDs were so informed. The MRNRD and the other
three NRDs each then adopted orders to proceed with developing a joint action plan
for íntegrated managernent of hydrologicatly connected surface water and ground
water resources in the Basin; preparation of a joint action plan for the MRNRD-began
soon thereaffer.

The Nebnaska Legislature adopted L8962 in April of 2004 and it was signed by
Govemor Johanns on April 15, 2004, and became operative on July 16, 20ó4. Thát
bill repealed Section 46-65ô.28 and replaced it with legislation providing for a revísed
process for addressing hydrologically connected surface water and ground water
resources. ln order to avoid the need to begin anew the integrated managemerit
planning processes that had been oommenced but not completed under Section 46-
656.28, LBg62 provided for the transition of those ongoing planning processes into
the newly enacted process now codified as sections 4Ê719 to 4&.219. The MRNRD
and DNR agreed that preparation of a joint action plan had not been completed prior
to July 16, 2Q04; therefore, subsection (3) of what is codified as Sect'ton 46:T2A,
govems that bansition- Completion of this plan proceeded under the new process
and this plan was adopted in accordance with Section 46-715.

The MRNRD and the DNR adopted an IMP effective January 1,2005, that contained
ground water rules and regulations for the 2005-2007 períod. That IMP established
an average ground water allocalion of thirteen (13) inches per certified acre, certified
all uses and included severa[ other controls. A goal of the 2005 IMP was to reduce
water use lV_five percent (5%) from the 199&2002 baselíne. The IMP was updated
and revised for 2008 - 2012, with a goal of reducing water use by twenty percent
(z0%)from the 1998-2002 baseline.

Although the MRNRD's allowable depletions to stream flow are limited to 3O% of
Nebraska's allowable depletions, there were no details in the ptan to describe how
this would be accomplished. ln 2008 Colorado, Kansas, and Nebraska entered into
lisputg resolution regarding a number of issues, including future compliance- ln June
2009 the arbihator issued a finding that the MRNRD lMp rnay be adequate during
years with average and gbove-average precipitation, but since water-short year
measures were not specifically identified, the plan may not be adequate oùring
multiple dry years, an issue addressed in this IMP

Since that tirne, efiorts have been taken to implement or conduct incentive programs,
studies, and research to further our understanding and ability to comply w¡tn tf¡e
Republican River Compact and the FSS.
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il. Agreements

The MRNRD and the DNR wish to adopt and implement a revised IMP for the
regulation of water resources within the dístrict as required by tle laws of the State of
Nebraska. The MRNRD and the DNR agree that the IMP for fhe district shall keep
the district's âverage net depletions to an amount within'thirty peroent (307o) of the
Süate's averâge allowable ground water depletions. Based upon its calculations the
DNR believes that at the time this IMP beoame effective, a twenty percent (20Yol
reduction from the 98-02 pumping volume would be sufücient, without additional
stream flow augmentation, to keep the district's aúerage net depletions wíthin the
MRNRÐ's thirty percent (30%) share of the State's allowable ground water
depletions. As described in sections below, during periods of low water supply
additional reductions from the 98-02 pumping volume may be necessary.

The DNR has determined pumping volumes, depletion volumes, and depletion
percentages for the period 1998-2002 defined as "1998-2002 Baselines'. The
pumping volumes are used throughout this IMP and are referenced as the "98-02
pumping volume'. DNR, through the use of the Republican River Compact
Administration Ground Water Model, has also determined each District's impact on
stream fow for the baseline period and those impacts are defined as "9&02
depletion volume". Those depletion volumes have resulted in depletion percentages
used throughout this IMP and defined as "98-02 depletion percentages.'

The failure of any District to adopt, implement, or enforce an IMP adequate to meet
their proportionate share of the responsibility to achieve and maintain Nebraska's
compliance wilh the Compact shall not by itself require any additional action by the
other Districts. Neither the MRNRD nor DNR will require the IMP to be amended
solely for the purpose of changing the responsibility of water users within the MRNRD
based on the failure of the other Basin NRDs to implement or enforce an IMP to meet
their share of the responsibility to keep Nebraska in compliance with the Republican
River Compact.

lV. Definitions

A. 1998-2002 Baselines - The depletions to stream flow, in the Nebraska portion
of ttre Republican River Basin, as a result of ground water uses in the years
1998-2002 inclusive.

98-02 Pumping Volume:
URNRD.531,763 AF, MRNRD-309,479 AF, LRNRD-242,289 AF

98-02 Depletion Volume:
URNRD:74,161 AF, MRNRD.52,168 AF, LRNRD-43,9il AF

98{2 Depletion Percentage:
URNRD-44o/o, MRNRD-3O%' LRNRD-26%
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B. Allowable stream flow Depletions - the maximum amount of sbeam flow
depletion in the Republican River Basin that can occlr in a given year withoui
Nebraska exceeding its allocation. Allowable stream flow àepletiãns are the
sum of the allowable ground water depletions and the altowabie surface *ato
depletions.

G. Allowable Ground water Depletions - the maximum level of depletions to
skeam flow that may occur as a result of ground water pumping of wells within
the Republican River Basin that'can occur in a given yeai wittrout Nebraska
exceeding its allocation.

D, Allowable Ground water Depletion for the MRNRD - the annual mean
depletÍons to sfeam flow resulting fum the impact of ground water pumping in
the MRNRD- These depletions shail average no gieater than 3'0% 

'or 
Tne

allowable ground water depletion. The average shail ue computed using the
allowable annual ground water depletjon for tt¡é same years as are used to
determine the averages for Nebraska's compliance with tñe FSS.

E, supplemental Programs - as used in this plan, refers to, but is not limited to;
surfece water or ground water augmentation projects, river flow enhancemeni
proiects, incentive prygrams, riparian management projects and other projects
that may ieduce the Districts net depletions to stream flow.

F- Gompliance Standard - the criteria that will be used to determine whether the
confols of this IMP and the MRNRD's rules, regulations, and other programs
are suficient to meet the goals and objêctives of this lMp pertaining to
purnping volumes and depletions

G. Net Depletion - the actual ground water depletion for the MRNRD less any
reduction in stream flow depletions or increase in accretions to the sheam
resulting from supplemental proJects as determined by the RRCA ground
water modeland in accordance with the RRCA Accounting procedures.

H. compact call Year -A year in which the Departmenfs forecast procedures
outlined in section x.B.2.b of this lMp indicate the potential for non-
compliance if sufücient surface water and ground water controls and/or
managernent actions are not taken. compact call year sbeamffow
administration will be conducted by the Department in a manner consistent
with section x.B-2.d of this lMp. pursuant to Article vl of the Republican
River Compac't, diversions into the Courtland Ganal for beneficial use in the
State of Kansas will not be subject to the Compact Call.

4
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V. Goals and Objectives

Pursuantto Neb. Rev. Sfaf. $ 4ù715 (Reissue 2004), the goals and objectives of this
IMP must have a purpose of "sustaining a balance between water uses and water
supplies so that the economic viability, social and environmental health, safety, and
welfare of the river basin... can be achieved and maintained for both the near term
and the long term." The MRNRD will meet its responsibility under Neb. Rev. Stat S
46-715, including meeting the obligations under the FSS, by adopting revised rules to
implement the IMP with regulations and other supplemental programs.

The following goals and objectives are adopted by the MRNRD and the DNR to
achíeve the purpose s[ated above:
A. Goals:

1. ln coope¡:ation with the other basin NRDs and the Nebraska Department of
Natural Resources, maîntain compliance with the Gompact as adopted in
1943 and as implemented in accordance with the FSS approved by the
United States Supreme Court on May 19,2003.

2. Ensure that ground water and surface water users within the MRNRD
assume their share, but only their share, of the responsibility to keep
Nebraska in compliance with the Compact.

3. Provide that MRNRD's share of complíance responsibility and impacts to
stream flow be apportioned within the MRNRD in an equitable manner and
by minimizing, to the extent possible, adverse economic, social, and
environmental consequences.

4. Reserve and protect any increases to stream flow available from regulation
or supplemental programs, enacted or implemented to maintain Compact
compliance, from any use that would negate the benefit of such regutation
or programs, to the extent allowed by stafute and the surface water
controls of this lMP.

5. Protect ground water users whose water wells are dependent on recharge
from the river or stream and the surface water appropriators on such river
or stream from stream ffow depletions caused by surface water uses and
ground water uses begun after the date the river basin was designated as
fully apprcpriated-

B. Objectives:

l. With limited exceptions, prevent the initiation of new or expanded uses of
water that increase Nebraska's computed beneficíal consumptive use of
waterwithin the MRNRD.

5
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2' Ensure that administnation of surface water appropriations in the basin is in
accordance with the Compact and in full compliance with Nebraska law
and the surface watei controls of this lMp.

3' Achieve, on avemge, a twenty percent eaoldl reduction in gg-02 pumping
volume under average precipitation condifions.

4. Maintain, on average, the MRNRD net depletions at or below thirty percent
(30%) of ûre allowable ground water depletion.

5. After taking into account any reduction in beneficial consumptive use
achieved hrough district or basin-wide supplemental projects and other
projects developed at the basin or district levet with the expressed purpose
or result of reducing consumptive use or increasing stream flow, make
such additional reductions in ground water use in Gompact Calt Years as
are necessary to achieve a reduction in beneficial consumptive use in the
MRNRD to 30% of Nebnaska's allowable ground watei depletions to
stream flow in such years. Compact Cafl Years will be determinLd ürrough
the procedures outlined in Section X of this lMp.

6' Achieve the required reductions in water use through a combinaiion of
regulatory and supplemental programs designed to reduce beneficial
consumptive use. To the extent funds are available, incentive programs wi1
be made available to as many MRNRD water users as possible- -

7. The MRNRD and the DNR will investigate or explore methods to manage
the impact of vegetative growth on sfeam flow.

8. Develop a procedure to provide offsets for new consumptive uses of water
so that economic development in the MRNRD may continue without
producing an overall increase in ground water depletions as a resutt of new
uses.

Vl. ltllap

The area subject to this IMP is the geognaphic area within the boundaries of the
MRNRD (see Map 1). The Rapid Response Region is shown as a sub-area within the
boundaries of the MRNRD, (see Map 2). The euick Response region is shown as a
sub-area within the boundaries of the MRNRD, (see map 3).

Vll. Ground Water Gontrols

ln accordance wíth Neb. Rev. sfaf. g 46-71s, one or more of the ground water
controls authorized by Neó. Rev. sfaf. S 4e7ag and Neå. Rev. sfaf. g +o-z+o snal
be adopted fqr the purpose of implementing this plan. Other authoritieð, provided for
ín the Ground water Management and protection Act, may be used to supplement
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these conbols. These cont¡ols, along with any applicable supplemental programs,
shall be consistent with he goafs and objectives of this plan and be sufücient tõ meet
the complíance standards set forth below, ensure that the state will remain in
compliance with the Compact, and protect the ground water users whose waterwelli
are dependent on recharge from the river or stream and the surface water
appropriatorc on such river or stream from stream flow depletion caused by surface
and ground water uses begun after July 16, 2004, the date the river bàsin was
designated as fully appropriated, in accordance with Neb. Rev. súaf. gg 46-720 and
4ô-713-46-71s,

The Rules and Regulafibns - Ground Water Management Area in the Mìddle
Republican Natural Resources Ðistrict contains the rules for implementiation of
controls required by the FSS and other controls needed for the effective
administration of a ground water managemenl subarea for integrated managemênt.
The actions proposed by the FSS were rules and regulations for.ttansfers, -meters,

and certification of acres. ln addition, a well drilling moratorium and a ban on the
increase of inþated acres were also implemented. The compliance standard and
management activities listed below will be or have been implemented to achieve and
mai ntain Compact compliance.

Amendments to the MRNRD rules and regulations dealing with the reQuirements of
Neb. Rev. sfaf. 946-715(4Xb), and 946-715(4)(c) shail have the concunence of DNR.
The MRNRD may otherwise amend those regulations without the approval of the
DNR so long as the c-ompliance standards listed below are met.

The Determination of whether the MRNRD is in compliance with the compliance
standards shall be made prior to the regular annual meeting of the RRCA and sha¡
be based on each year's annual Compact accounting.

A. Compliance Standards

1. Purpose

These Gompliance standards are established by DNR and MRNRD to assess
whether the course of action taken by the MRNRD, with the intention of
providing a proportionate share of assistance to the State, is sufficient for the
state to maintain æmpliance with the FSS and the compact. The action taken
by the MRNRD shall be evaluated in connection with the actÍon taken by the
other NRDs in the Republican River Basin and any other relévant
considerations, including the information and data provided by DNR and past
action by the district,

2. Duration

on an annual basis the DNR and MRNRD shalt examine the sufficiency and
effectiveness of the Compliance Standards to determine if amendmeñts or
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revisions to this IMP are nêcessary to ensure the State's compliance with the
FSS and the Compact. Nothing contained hereín shall prohibit or preclude any
amendment or revision, at anytime, by the DNR and MRNRD, when such
action is necessary. Further, nothing contained in this subsection shall be
construed as eliminating the review of the provisions of this IMP as allowed by
Neh Rey. Sfaf. $46-715.

3. Standards

The MRNRD shall adopt and implement rules and regulations which shall
ensure that the following standards are met- The standards shall be affected
through the procedure described in Section X - Monitorîng and Studies.
Section X specifies a forecast and resulting actions needed at the Guide Rock
æmpliance point (during water short years) and at the Hardy compliance
point The procedures for determining whether the compliance standards are
met will be based on the RRCA Accounting Procedures, the baseline ground
water depletion percentage, and the annual forecast as outlined in Section X.
The standards are

a, A minimum of twenty percent (20o/o) reduction in pumping from the 98-
02 pumping volume using a combination of regulation and
supplemental prognams so that the average ground water pumping

'volume is no greate¡ than 247,580 acre-feet over the long term. The
. ground water pumping volume for any single yær may be above

247,580 acre-feet.

b. An additional reduction in 98-02 pumping volumes of five percent (5%)
during the next five year period shall be accomplished primarily through
voluntary incentive programs and other means as determined by the
MRNRD. The necessity for continuing this annual reduction shall be
reevaluated by DNR and the MRNRD in 2015.

c, The district's net depletions to strearn flow shall average no greater
than thirty percent (30%) of the State of Nebraska's allowable ground
water depletions as computed using the RRCAGWM. The average shall
be computed using the annual allowable ground water depletion for the
same years as are used to determine the averages for Nebraska's
cornpliance with the FSS.

B. Other Controls ánd Management Aetivities

The MRNRD and the DNR recognize that the required reductíons in water
consumption could be accomplished by means other than those adopted in this lMP.
The IMP and associated confols may need to be amended in t¡e future to implement
any such revisions-

I

KS002643



Effec,tive
November 1,2010

Middle Republican NRD

1. During compact call years, the MRNRD will seek to implement management
actigns (such as surface water leasing, ground water leasing, 

"ugm"ñtation,9tc-) to ensure oompliance with this ltr¡p. These management act¡ons will be
implemented through the authorities granted by the ruJUrasl<a Ground Water
Management and protection Act, Neb. Rev. srr¿ SS 46irot1to 46-753. Details
of such management 

-actions 
will be provided to úñn by January 3i ;eadlyear for evaluation. lf such rnanagement actions are insufücieñt to un=rr"

compliance with this lMp, the MRNRD will in the attemative to management
actions, Ìmplement additionat ground water controls and regulations tõ mate
up for_ i_ts proportioÎate share of any expected shortfall ai identified in the
annual forecast and described in Section X of this lMP. Such additional conirolwill include but not be limited to, restríction or curtailment of ground waier
pumping within the Rapid Response Region of the MRNRD and rãstríctions on
ground water pumping in all other sub aieas of the disbict.

2. when Lecïrq.p ensure comptiance with this rt\4p during compact cail
Years, the MRNRD may set a one year pumping allocation w¡tr¡¡n Ü¡ä district.
such allocation wifl set the maximum pumping-rever in that year within any
region or sub-region.

3. Maintain a moratorium on new uses with the exceptions, noted ln the FSS.

4. Limit or prevent the expansion of irrigation uses.

5. I\rlryE! reguirement for metering of all ground water uses according to
MRNRD standards.

6. Provide for transfers according to NRD standards.

7. The MRNRD shall make available to DNR copies of NRD actions taken on
variances and consult with DNR to minimize oi eliminate any impact, reiatnt
lg c?Tqq"t compliance, that may arise as a result of a variance granteo bi
the district.

8- DNR wíll consult with the MRNRD when considering applications for permits
under the Municipal and Rurat Domestic Ground Wãter'iransfers perrit Àct,
the lndustrial Ground Water Regulatory Act or other such permitting actions ny
the DNR that wiil have an impact on water suppfies or üre Repuúican niveí
Basin.

9' The MRNRD will work with DNR to achieve the maximum amount of benefit in
the.accounting of leased or purchased water, augmentration projects or in
similar projects.
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Vlll Surface Water Gontrols - Department of Natural Resources

The authority for the surface water component of this IMP is Neb. Rev. Sfaf. 54ô715
and $46-716. The surface water controls that will be continued and/or begun by the
DNR are as follows:

A, DNR will do the following additional surface water administration as required by
the FSS:

1. ïo provide for regulation of natural flow between Harlan County Lake and
superior-courtland Díversion Dam, Nebraska will recognize a priority date of
February 26, 1948, for Kansas Bostwick lnigation District, fhe same priority
date as the priority date held by the Nebraska Bostwick lnigation District's
Courtland Canal water right.

2. When water is needed for diversion at Guide Rock and the projected or actual
inigation supply is less than 130,000 acre-feet of storage available for use
from Harlan County Lake as determined by the Bureau of Reclamation using
the methodology described in Harlan Gounty Lake Operation Consensus Plan
attached as Appendix K to the FSS, Nebraska will close junio¡ and require
compliance with senior, natural flow diversions of surface water between
Harlan County Lake and Guide Rock.

3. Nebraska will protect storage water released from Harlan County Lake for
delivery at Guide Rock from surface water diversíons.

4. Nebraska willtake actions to minimize the bypass flows at Superior-Courtland
Diversion Dam in concert with Kansas and in collaboration with the United
States, and in the manner described in Appendix L to the FSS.

B. Metering of all surf;ace water diversions at the point of diversion from the stream
will continue to be required. For surface water canals that are not part of a Bureau
of Reclamafion project, farm tumouts also will be requÍred to be metered. All
meters shall have a totalizer and shall meet DNR standards for installation,
accuracy and maintenance. All appropriators will be monitored closely to ensure
that neither the rate of diversion nor the annual amount diverted exceeds that
allowed by the applicable permit or by statute.

C. The DNR's moratorium on the issuance of new surf;ace water permits was made
formal by Order of the Director dated July 14, 2AO4, and will be continued.
Exceptions may be granted to the extent permitted by statute.or to allow issuance
of permits for existing reservoirs that cunently do not now have such permits.
Such reservoirs are limited to those identified through the FSS required inventory
of over fifteen (15) acre-feet capacity reservoirs.
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D. AII proposed transfers of surface water rights shall be subject to the criteria for
sudr transfers as found in Neó. ßev. Sfaf. gS4Ê290 to ¿1S294.04 and related
DNR rules or the cdteria found in Neå. Rev. Sfaf. g$ae2,120 to 4&2,í30 and
related DNR rules.

E. The DNR completed the adjudication process for individual appropriators in the
Republican River Basin upstream of Guide Rock in 2004, The results of that
adjudication provided up-to-date records of the number and location of acres
irrigated with surface water by such appropriators. Those records will be used by
the DNR to monitor use of surface water and to make sure that unauthorized
inigation is not occuruing. The DNR also willbe proactive in initiating subsequent
adjudications whenever information available to the DNR indicates lhe need for
adjudication as outlined by state statutes.

F. During Compact Call Years, as detennined fr,om the procedures and analysis set
forth in Section X below, DNR will regulate and administer surface watel:,in the
basin as necessary to ensure Compact compliance. During Compact CallYears,
DNR wíll issue a "Compact Call'on the Republican River at Hardy or Guide Rock
to carry out administration for the Compact in a manner consistent with the
doctrÍne of prior appropriation. A 'Compaci Call" will result in DNR issuing closing
notices on all natural flow and storage permits in the basin until such time as DNR
in consulÞtion with the MRNRD and other basin NRDs, determines that yærly
adminishation is no longer needed to ensure Compact compliance, pursuant to
Section X.

lX. Augmentation and lncentive Programs

The MRNRD and DNR, alone or in cooperation with other parties, intend to establish
and implement financial, incentive, and gualified projects as descríbed in Neb. Rev.
Sfaf. $$ 2-3226.04 to reduce beneficial consumptive use of water within the MRNRD.
These projects include, but are not limited to (l) acquisition by purchase or lease of
surface water or ground water rights, including storage water rights with respect to a
river or any of its fibutaries, (2) acquisition by purchase or lease or the administration
and management, pursuant to mutual agreement, of canals and other works,
includíng reseryoirs, constructed for irrigation ffom a river or any of its tributaries, (3)
vegetation management, including, but not limited to, the removal of invasive species
in or near a ríver or any of its tributaries, and (a) the augmentiation of dver flows. As a
condition for participation in an incentive program, water users or landowners may be
required to enter into and perform such agreements sr covenants conceming the use
of land or water as are necessary to produce the benefits for which the incentive
progpm is established.

Such incentive programs may include any program authorized by state law and/or
federal programs such as the Conservation Reserve Enhancement Program (CREP)
and Environmental Quality lncentives Prcgram (EOIP) operated by the U.S.
Depa rtment of Agriculture.
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Projects ftat have a net effect of reducing consumptive use or Ìncreasing stream flow
can originate fiom many sources. The MRNRD will initiate these types of projects
when possible and participate in projects sponsored by other groups within their
capabilities.

The MRNRD, through the Republican River Basin Coalition, intends to establish and
implement river flow enhancement projects.

The MRNRD, alone, and/or through the Republican River Basin Coalition, may use
any or all available funding authorities to establish and implement river flow
enhancement projects or any other projects that result in an increase to streamflow or
a decrease in ground water depletions.

Any reductions in depletions to stream flow generated through supplemental
programs, funded entirely by the State of Nebraska and / or lhe United States
Govemment, induding.acreage retirement or other incentive programs undertaken
through programs available throughout the Republican River Basin will not accrue to
any specific NRD, regardless of the location or other conditions of the acreage
included in the program or of the location of the effect of such water savings on the
river system. Any reductions in depletions to stream flow resulting from any such
basin-wide programs shall be considered, in the calculation of each NRD's
compliance with the 98-02 depletion percentages. This calculation is outlined in
Section X.B.2.c of this lMP.

However, should any NRD establish, fund partially or in total, and implement its own
sucfi conservation program, available only for acreage within such distríct, the
accounting of credit for the resulting water savings shall be given exclusively to that
NRD.

with agreement of the NRDs involved, the benefits from a supplemental prograrn
may be allocated to each NRD based upon their share of the cost of the program.

To the extent possible, it is the intent of the MRNRD to provide compensation to
water users that are required to forgo water use to allow the MRNRD and the State to
comply with the compact. This may be in addition to or as part of any other MRNRD
incentive or retirement program developed to facilitiate compact compliance.

X. Monitoring and Studies

The overarching purpose of the Monitoring and Studies Section is to ensure that, in
cooperation with the other Republican River Basin NRDs, the DNR and MRNRD
maintain compliance with the Republican River Compact as adopted in 1943 and as
implemented in accordance with the FSS approved by the United States Supreme
Court on May 19, 2003. The objective of the Monitoring and Studies Sectíon of this
IMP is to gather and evaluate data, information, and methodologies that could be
used to increase understanding of the surface water and hydrologically connected
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ground water system; to test the validity of the conclusions and information upon
which this IMP is based; and to assist decisíon makers in properly managing the
water resources within the MRNRD and the Republican River Basin as a whole.

On an annual basis fhe results of monitoring and studies will typically be discussed in
a basin-wÍde meeting which will take place prior to october 31 each year. The
purpose of the meeting will be to discuss the preliminary accounting for the cunent
year, the forecast of allowable stream flow depletions for the coming year, and
potential management aclions as necessary- Table 1 ouflines important dates and
objectives related to section X.

Table 1. lmportant Dates and Objectives

A. Plan to Gather and Evaluate Data, lnformation and Methodologies

As outlined in Neb. Rev. sfaf. SS 46'715(2)(e) ongoing programs and new studies or
other projects may become a source of information that is used to evaluate the
effectiveness of controls adopted by the by the MRNRD and the DNR. The DNR and
the MRNRD willjointly pursue and/or evaluate studies, contingent upon budget and

13

Prior to
Februarv 1

MRNRD willprovide DNR with meter reading database and GIS-
coverage maps to be used for the RRCA annual model update.

Prior to
RRCA
Annual
Meetinq

DNR willprovide MRNRD with their determination of whether the
MRNRD was in compliance with the compliance standards based on

each previous year's annual Compact accounting.

September
- October

Obtain power records and other estimates to determine pumping for
T=0 ground water model run

Prior to
October 3l

Discuss results of monÌtoring and studies,.preliminary
current year, and early forecast of allowable stream

accounting for
flow depletions

Prior to
November

15

DNR will provide conespondence to MRNRD notiñrring them of potential
Compact call determination for the coming year (T+t¡.

November
15-

Januarv 1

MRNRÐ and DNR wlll dÍscuss potential managernent alternatives in the
situation that the coming year (T+1) will be a Compact Call year.

Prior to
December 1

Surface water project sponsors may present a plan to DNR to achieve
a consumptive use that is less than forecasted consumptive use.

Prior to
Januarv 1

Provide final forecast of allowable steam flow depletions and
determination of Compact Call Years.

Prior to
January 31

MRNRD will provide DNR with details regarding
altematives in lieu of additionaf ground water

existing management
regulations or controls to

make up for the expected shortfall.
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staff resources, to evaluate their potential effectiveness in achieving the goals and
objectives of this lMP.

The following potentialstudies have been identified by the DNR and the MRNRD: (1)
crop rotalion; (2) vegetation management (3) inigation scheduliilg; (4) a survey of
the type and location of irrigation systems throughout the MRNRD; (s) tillage
practices; and (6) conjunctive management.

B. Monitoring

Part One of the Monitoring Section describes the tracking and reporting of water use
activities within fully appropriated areas of the distric't by the MRNRD and the DNR.
Part Two of the Monitoring Section describes the anafyses that will be utilized to
annually forecast the projected depletions in each subsequent year. This accounting
and the forecast in accordance with Neb. Rev. Sfaf. $ 4e715(6) will serve to increase
the understanding and test the validity of the conclusions and information upon which
this plan is based.

Compact accounling and data exchanges among the states shall be done annually in
accordance with the FSS, dated December 15,2oo2, including the Republican River
compact Administration (RRCA) Accounting Procedures and Reporting
Requirements which are contained in Appendix C thereof. An annual report of the
RRCA is published each year. The accounting procedures, reporting requirements,
and annual report of the RRCA are independent of this monÌtoring plan, and
therefore not restated within the Monitoring Section of this plan.

L Part One: Tracking and Reporting of Water Use Activities

The MRNRD and the DNR will make all documents, reports, records, computer
runs or other calculations or material necessary to determine compliance with the
compact available to each other, regardless of whether such documents are
available under the Nebraska Pubtic Records Act or otftenuise, unless such
materials are identified as confidential under Nebraska statutes or by a ruling of a
court of competent jurisdiction. specifically, and without limitation, the MRNRD
agrees to annually provide GIS coverage maps of all lands inigated and to meter,
record and provide to the DNR its ground water usage records and inigation
system details. The MRNRD shall make copies of disbict actions taken on
variances, offsets, and similar actions available to DNR.

The DNR agrees to make available to the MRNRD all reports and records of the
other NRDs necessary to determine their compliance with reductions, as well as
all documentation and reports utilized by the DNR to determine the basin's virgin
water supplies and Nebraska's compliance with the Compact
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ln the event any materials are withheld by either DNR or MRNRD under a claim of
statutory confidentiality, the party withholding such materials shall describe the
contents of the materials and reasons for the denial in accordance with Neb. Rev.
Sfaf. $ 84-712.04.

2. Parl Two: Forecast Procedures

Each year in compliance with Neb. Rev. Stat. S 46-715(6) the DNR in consultation
with the Republican River NRDs shall forecast the maximum amount of water that
may be available ftom stream flow for beneficial use in the short term and long
term to comply with fte Compact. This forecast will be used to assist the DNR
and the NRDs ín ensuríng compliance with the Compact. DNR in conjunction with
the NRDs will annually evaluate the forecast procedures and make changes as
deemed necessary to reflect management actions being taken in the basin.

ln order to complete the forecast, the DNR and MRNRD in conjunction with the
other NRDs will review available information and determine if additional controls
must be implemented within any district for Compact Call Year compliance. The
forecast will be completed prior to January 1 of each year, and will detail the
expected shortfall within each district in the event that the coming year is a
Compact Call Year. By the following January 31, if necessary, the MRNRD wilt
provide DNR with details regarding existing management altematives (such as
execution of existing surface water leases) in lieu of additional ground water
regulations or controls to make up for the expected shortfall.

The procedures developed to complete the forecast will be reviewed annually by
the DNR to determine if modifications are necessary. The forecast will project the
next yeaÈs balance (projected Nebraska allocation plus projected lmported Water
Supply less the projected Computed Beneficial Consumptive Use, or CBCU), and
the projected water short year and normal year accounting balances. These
balanæs will be utilized in conjunction with other information to determine if a
Compact Call Year exists.

The DNR's calculation of allowable ground water depletions for the MRNRD and
determination of the necessity for addítional contols will utilize additional ground
water modet information, estimated end-of-year informatíon for reservoir volumes,
and estimated stream flow to determine on ân annual basis whether additional
NRD'specific controls must be implemented.

a. Determination of Available Stream flow

The forecast will typically determine the forecast values for both Guide Rock
(water short year accounting point) and Hardy (normal year accounting point).
The DNR's forecast values for Guide Rock will include: 1) the one-year
balance (projected allocation less the projected CBCU plus the imported water
supply); twe.year average, and three-year avemge. The DNR's forecast
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values for Hardy will include: I ) the one-year balance (projected allocation less
the projected CBCU plus the imported water supply); and 2) the five'year
average. These forecasted values will be used in conjunction wilh sec,tions
X.8.2.b,X.8,2.c, X.B.2.d and X.B.2.e to determine when management actions
or controls must be implemented. The DNR will calculate forecast values for
the next year using the varÍables in table 2:

Table 2. lnformation Used for2010 Forecast of Allowabfe Depletions.

ln accordance with Neb. Rev. Sfaf. $ 4&703(6), DNR, NRDs, and surface water
project sponsors shall meet prior to the final forecast of allowable stream flow
depletions and determination of Compact Call Years. At this meeting the involved
parties will discuss the forecasted streamflow and surface water consumptive use.
From these discussions, surface water project sponsors may present a plan to

Draft; cunent Accounting Procedures (v. 2005)T-3
Draft; cunentAccounting Procedures (v. 2005)1-2

T-1 Draft; current Accounting Procedures (v. 2005)

Power records est¡matePumping

Surface Water Use
Estimated from preliminary data and previous years

values

Stream flow
Availaþle provisional records

end of year estimated

T - 1 records

Provisiona
I Data for

T=0
(Cunent- Yearor

lmmediate
Past

lnigation
Season)

Evapomtion

Ground water
Consumptive Use

and lmported
Water Supply

Credit

Average values forT = 0 and T - I

Colorado:

Kansas:

Nebraska:

Average of T - 1 and T- 2 use

+ (.1858 x HCL content) + 9,575

- (4xlor) x (NE lake volume)2
+ (0.52) x (NE lake volume) - 42,OAO

Surface Water
Gonsumptive Use

Stream flow
+ (5-year avemge of state line flows) x 0.41

+ O.23 x HCL c¡ntent - 27,45O

Forecast
Year

(Coming
lnigation
Season)

T+1

tfiftdtfttftl¡Él':lEESIETN tnlt¡il
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DNR to achieve a consumptive use that is less than forecasted consumptive use.
Such a plan could avoid a potential Compact Call Year. This plan must be
completed and provided to the Department no later than December 'l of fte
current year (T=0)

The following equations will be utilized to determine the one year balance for the
forecast year.

CWS = +SwCBCUrus+SwCBCUxs+SwCBCUco
+ GwCBCUT.¡E + GwCBCUTs + GwCBCUco
+ Stateline Stream flow

Nebraska Allocation = CWS " 0.5

CBCUTe = SwGBCUTe + GwCBCU¡¡E

IWS = lmported Water Supply Credit

Hardy One Year Balance = Nebraska Allocation + IWS - CBCUne

Guide Rock One Year Balance = Hardy One Year Balance * 0.89 - 9040

Where:

T-3 = Three years ago from the current year

T-2 = Two years ago from the cunent year

T-1 = One year ago from the current year

T=0 = The cunent year

T+1 = The upcoming year that is being forecasted

CWS = Computed WaterSupply

GW CBCUNE, Ks, co = Ground Water Computed Beneficial Consumptive
Use for each respective state

SW CBCUruE, Ks, co = Surface Water Computed Beneficial Consumptive
Use for each respective state

Nebraska Allocation = CWS x 0.5: The amount of water the State of
Nebraska is allowed to use over one year
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Balance = The sum of Nebraska's Allocation, plus the Nebraska
fmported Water Supply, less Nebraska's Computed Beneficial
Consumptive Use

The one year balance for normal year accounting (Hardy One Year Balance)
and water short year accounting (Guide Rock One Year Balance) will be
utilized to project the two-year and three-year average balances above Guide
Rock and the five-year average balance above Hardy.

b. Compact GallYear Evaluation

This section of the monitoring plan specifies the p.rocess that will be completed
by the DNR to determine the Compact CallYears, as detailed in Attachment 1,
Republican River Water Supply Evaluation and Required Actions Flowchart.
This evaluation takes into account reservoir content and recent balances
above Guide Rock and Hardy and the annual forecast as described above in
Section X.8.2.a. This process will be completed and provided to the MRNRD
by DNR prior to January 1 of each year.

Ghecklist A. Water short year Test

l) ls the forecast projection for the coming year's inigation supply less than 119
KAF?

a. Yes. Proceed to Checklist B.
b. No. Proceed to Checklist C.

Checklist B. Water short year

1) Is the current yeals balance (T = 0) above Guide Rock sufiicient to offset the
dry year forecast for next yea/s balance above Guide Rock minus 1O kAFr?

a. Yes. Proceed to Checklist D-
b. No. COMPACT CALL YEAR: The DNR will determine each NRD's

share of any potential overuse and prcpose adjustments in accordaneæ
to Section X.8.2.c. of this lMP.

Note: lf it is beneficial to utilize the altemative water short year provisions from the
FSS (the previous two years have a greater balance than last year alone), and An
altemative water short year plan has been approved by the RRCA, then the two-
year balance (for T = 0, the current year, and the prior year, T - 1) will be
substituted for the cunent year's balance in Checklist B.

I ln the event it is the second consecutive Compact Call Year, this value will be reduced to 5lçAF. For
any remaining consecutive Compact Call Years, it will be reduced to zero.
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Checklist C. Early Warning System for Water short year Compliance

l) When Harlan County Lake declines from one year to the next, the December
endof-month (EOM) content is generally about 84% of what itwas last year. A
December EOM of 246 kAF provides a high level of confidence that the
coming year (T+1) will not be water short. Based on the current yeafs (T=0)
Harlan Gounty Lake December EOM content, compute a dry-year projection
for next year (T+1) based on this relationship. ls the value greater than 246
KAF?

a. Yes. Proceed to Checklist D.
b. No. Advance to questíon 2.

2) ls the dry year forecast for next year's (T+1) balance above Guide Rock
greater than zero?

a. Yes. Proceed to Checklist D.
b. No. Advance to question 3.

3) ls the cunent year's balance (T = 0) above Guide Rock sufficient to offset the
dry year forecast for next year's balance (T + 1) above Guide Rock minus 10
KAF'?

a. Yes. Proceed to Checklist D.
b. No. COMPACT CALL YEAR: The DNR will determine each NRD's

share of any potentìal overuse and propose adjustnents in accordance
to Section X.8.2.c. of this lMP.

Checklist D. Normal Year Administration

f ) Will the forecast for next year (T + 1) result in a S-year average at Hardy that
is greater than 10 kAF?

a. Yes. Anal¡rze long term trends and additional adjustments in
accordance to Sec-tion X.8.2.e.

b. No. Advance to question 2.

2) W¡ll boh the forecast for next year result in a 5 year average at Hardy (T - 3,
T - 2, T - l, T = 0, and T + 1) that is greater than zero and the average
balance at Hardy of the most recentfour years (T -2,T - 1, T = 0, and T + 1)
be greater than zero?

a. Yes. Analyze long term trends and additional adjustments in
accordance to Section X-B-2.e.

b. No. COMPACT CALL YEAR: The DNR will determine each NRD's
share of any potential overuse and propose adjustments in accordance
to Section X.8.2.c. of this lMP.

2 ln the event it is the second consecutive Compact Call Year, this value will be reduced to 5kAF. For
any remaining consecutive Compact Gall Years, it will be reduced to zero.
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c. Galculation of Allowable Ground water Depletions for the MRNRD and
Determining the necessity of Additional Controls

This section of the monitoring plan specifies the calculations which will be
completed by the DNR to determine the allowable ground water depletions for
the MRNRD in any Compact Call Year. These procedures will be utilizd to
indicate when additional controls must be implemented by the MRNRD and
DNR to ensure compliance with this IMP in the event.that the DNR s foreÞast,
provided prior to January 1 of each year, indicates a Compact Call Year.
These procedures wÍll incorporate information provided by the MRNRD
(c,ontracts for water leasing, augmentation, etc.) to the DNR by January 31 of
each year following a forecast that indicates a Compact Call Year. The
procedures for determining the allowable ground water depletion for the
MRNRÐ are as follows.

The Allowable ground water depletion for the MRNRD =
(Nebraska Allôcation + IWS - SWCBCUTS- Other NRD CBCU) " 0.30

\A/here:

Nebraska Allocation = Nebraska available water supply under the Compact

IWS = Imported Water Supply credit

SWCBGUnE = Jþs surhce water consumptive use by Nebraska,
includes net evaporative losses

Other NRD CBCU = The GWCBCUTe calculated for the South Platte
NRD, Twin Platte NRD, Tri-Basin NRD, Central Platte NRÐ, and Little
Blue NRD

The DNR will utilize information provided by the MRNRD by January 31, to evaluate
the following.

Step l.MRNRD Estimated Ground water Depletions

Ground water depletions for the MRNRD will be based on the previous 2-year
average (as described in table 2 above), unless such plan provided by the
MRNRÐ indicates that additional restrictions on groundwater pumping will be
imposed. lf the additionalrestric'tions would cause the pumping to be less than
the previous two year average then the lower estimate will be used. ln cases
where that year's allocation will be less the MRNRD will provide the DNR a
map indicating the geographic area subject to the allocation for that year and
the maximum allocation available. The DNR will utilize the information
provided by the MRNRD and represent such information in the RRCA GWM.
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Step 2. Potential yield from MRNRD surface water leasedagreements,
augmentation, etc.

The DNR will determine the potential yield from any surface water
lease/agreemenf augmentation, etc. entered into or provided by the MRNRD.
ln the event that augmentation is utilized, procedures for determining the
project yield must have been approved by the RRCA. This potential yield will
be inærporated as NRD management actions in section X.8.2.d.

lf a Compact Call Year is reached as a result of checklist B1 or C3 the final step to
determine if additional ground water and surface water controls (refer to Section
Vll.B.1. and Vlll.F of this IMP) must be implemented is as follows.

Altowable ground water depletions for MRNRD (as determined àbove) -
Forecasted MRNRD's portion of GWCBCU ¡¡e (Step 1) + Potent¡al yield from
MRNRD surface water leases/agreements, augmentation, etc. (Step 2) +

Curent Yeafs Balance (T = 0) - 3333".

lf the resulting balance is greater than or equal to negative one hundred (-100)
ac-ft, no additional ground water and surhce water controls will be
implemented.

lf the resulting balance is less than negative one hundred (-100) ac-ft, the
additional ground water and surface water controls (refer to Section Vll.B-1.
and Vlll.F of this IMP) must be implemented. This potential yield will be
incorporated as NRD management actions in section X.8.2.d.

Note: lf it is beneficial to utilize the altemative water short year provisions from the
FSS (the previous two years have a greater balance than last year alone), and an
alternative water short year plan has been approved by the RRCA, then the two-
year balance (for T = 0, the current year, and the pdor year, T - 1) will be
substituted for the cunent year's balance in Checklist B.

lf a Compact Call Year is reached as a result of checklist D2 the final step to
determine if additional ground water and surface water contols (refer to Section
Vll.B-1. and Vlll,F of this IMP) must be implemented is as follows.

Allowable ground water depletions for MRNRD (as determined above) -
Forecasted MRNRD's portion of GWCBCU ¡¡e (Step l) + Potential yield from
MRNRD surface water leases/agreements, augmentation, etc. (Step 2) +

Previous Years Balances (T = -3, T = -2,T = -1, T = 0 or if applicable + T = -2,
T=-1,T=0)

3 ln ü¡e event it is lhe second consecutive Compact Call Year, this value will be reduced to 1667. For
any remaining consecr¡tive Compact Call Years, it will be reduced to zero.
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lf the resulting balance is greater than or equal to negative one hundred (-100)
ac-ft, no additíonal ground water and surface water controls will be
implemented.

lf the resulting balance is negative, the additional. ground water and surface
water controls (refer to Section Vll.B.1. and VIll.F of this IMP) must be
implemented. This potential yield will be incorporated as NRD management
actions in section X.8.2.d.

d. Calculation of Compact Call Stream flowVolume

This section of the monitoring plan specifies the calculation whìcft will be
completed by the DNR to determine the stream flow volume necessary to
ensure Compact compliance in any Compact Call Year. lf DNR's forecast,
provided prior to January I of each year, indicates a Compact CallYear, then
these calculations will be made incorporating information provided by the
MRNRD (contracts for water leasing, augmentation, etc.) to the DNR by
January 31 of each year following a forecast that indicates a Gompact Call
Year. The result of these calculations will be utilized to indicate when
additional controls must be implemented by the MRNRD and DNR to ensure
compliance with this lMP. Vl/hen such Compact Gall Year is indícated, the
DNR will implement additional surface water controls (Section Vlll.F of this
IMP). Criteria that will be used to determine when administration for the
"Compact Call" is no longer necessary will be based on ensuring sufficient
stream flow volumes have been achieved at the compliance point.
Determination of sufficient stream flow volumes to ensure Compact
compliance wîll be determined through the following procedures.

Compact Gall Steam flow Volume = Forecasted Stream flow + NRD
ManagementActions + Surface Water Curtailment Benefit

Where:

Forecasted Stream flow = Stream flow for T+1; (S-year aveË¡ge of state
line flows) x 0.41 + 0.23 x HCL content - 27,45O

NRD Management Actions = Adions taken by the MRNRD andlor other
basin NRDs to enhance stream flow- These actions may include surface
water or ground water leases, augmentation, or curtailment.

Surface Water Curtailment Benefit = Actions taken by DNR to ensure
compact compliance in the event that Basin NRD Management Actions are
not suffieient to overcome the projected negative balance.

22
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Effective
November 1,2O1O

Middle Republican NRD

e. Additional adjustments related to long-term trends

The DNR and MRNRD in conjunction wÍth the other basin NRDs will annually meet to
consult to determine if additional reductionsfrom the 9&02 pumping volumes may be
wananted, Through this consultation, the DNR and MRNRD will review expected
long term (5-20 years) increases in depletions to stream flow and discuss potential
mitigation measures that may be necessary.

f. Harlan County Lake Operations

ln the event that operations of Harlan County Lake are not in'accordance with
Appendix K of the Final Settlement Stipulation, the DNR willwo¡.k in consultation with
the NRDs to modifu Sections Vll, Vlll, and X of this lMP until normal operations
resume.

Xl. lnformation Considered

lnformation used in the preparation and to be used in the implementation of this IMP
can be found in:

o Simulation runs of the Republican River Compact Administration Ground
Water Model,

. Data tables of the Final Setllement Stipulation for the Republican River
Compact,

¡ Chapters 2 and 3 of &e 1994 Middle Republican NRD Ground Water
Management Plan,

. Arbitrator's Final Decision, Karl Dreher, June 30, 2009, and

. Additional data on file with the MRNRD and the DNR.

23
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Effecfive
November 1,201A

Middle Republican NRD

MAP f . Middle Republican Natural Resource District
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Effective
November 1,201A

Middle Republican NRD

MAP 2. Middle Republican Natural Resource District Rapid Response Region
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Effective
November 1,2010

Middle Republican NRD

MAP 3. Middle Republican Natural Resource District Quick Response Region
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Effective
November 1,2010

Middle Republican NRD

ATTACHMENT 1. Republican River Water Supply Evaluation and Required Actions
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Effective
November 1,2010

Middle Republican NRD
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STATE OF NEBRASKA
BEFORE THE DIRECTOR OF' THE

NEBRASKA DEPARTMENT OF NATURAL RESOURCES

In the Matter of the September 20,2AL0,
Oders of the Deparhent Adopting
Associated Surface Controls

WaterDivision 1-B

CaseNo.008-10CC

Petiüoners' Response to
DI{Rts Motion to Ðismiss
Petitioners' Amended Petítion

)
)
)
)
)

COMES NOW Petitioners, Frenchman Cambridge Úrigation District, Bostwick
Inigation District, Frenchman Valley Irrigation Distict, H&RW lrrigation Distict, and
Pioneer lrrigation Districq and in addition those statements contained within its prior
response to the DNR's Motion to Dismiss Petitioners' Petition, responds to the
Deparúment of Natural Resources' (DNR) Motion to Dismiss Petitioners Amended
Petition as follows.

The Petitioners Have Standing to Challenge DNR's Order Adopting the Surface
Water Controls.

The surface water controls contained with the integrated management plans
("IhdPs') clearly state that when certain conditions are met, the DNR will issue clõsing
nôtices on all natural flow and storage permiß in the basin to ensure compliance $rith th;
Republican River compact. The IMPs also provide that the ÐNR wil *forecasf'whether
there is sufficient surface water to meet Nebraska's obligations under the Republican
River Compact. If it is estimated that there is insufEcient water to meet all the demands
for the water, the DNR will issue closi.g notices on all natural flow and storage permiæ.

As stated in the amended petitio4 the Petitioners generate rwenus based upon the
water they are able to deliver to members of their respective irrigation districts. If the
DNR issues closirg notices, thereby reducing the amount of surface water that can be
delivered to district members, the Petitioners' revenue will be affected. Petitioners a¡e
currentlyunable to make their fi¡ll paymeirts to the Bureau of Reclamation for the use and
maintenance pf the Bureau's Reservoir facilities. Continued reductions in the amount of
water available for delivery due to closing notices will continue to reduce the Petitioners,
rev€nue andprevent them frommaking sufficientpaynents to the Bureau.

Dated this Tth day of September, 2011.

1
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Reqpectftrlly Submitæd By,

Frenchman Cambridge Lrigation Distric!
Bostwick Inigation Disbict,
Frenchman Valley Irrigation Distict,
H&RW lrigation Distict
Pioneer Disüict,

BERKHEIMER,
RICHARDSON & ENDACOTT, LtP
3800 VerMaas Place, Suite 200
Lincoln, Nebraska 68502
(4¡/Ð47s-70rr

CERTIFICATE qF SERVTCE

The undersigned hereby certifies that she caused a tme and correct copy of the
foregoing Petitioners' Res¡ronse to DÀlR's Motion to Dismiss to be delivered via U.S.
Mail, First Class, postage prepai{ og this 7th day of Septembet 2011, upon the
following:

Thomas O'Connor
Deparhent of Natural Resources
301 Centennial Mall South
P.O. Box 94676
Lincolq Nebraska 68509467 I

IohnChaffin
Office of the Field Solicitor
P,O. Box 31394

Montana 59101

2
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STATE OF'NEBRASI(A
BEFORE THE DIRECTOR OF'THE

NEBRASKA DEPARTMENT OF' NATTIRÄL RESOI]RCES

In the Matter ofthe Septemberàl,Z0lÛ,
Orders ofthe Deparhent Adopting
Associated Surface Controls

CaseNo.008-10CC

MOTION TO CONSOLII}ATE

)
)
)
)
)WaterÞivision 1-B

COMES NOW Petitioners, Frenchman Cambridge Irrigation Distie! Bostwick Irrigation

Distict, Frenchmau Valley Úrigation Dishic! H&RW Irrigation Distict, and Pioneer lrigation

Distict and request that the Deparhaent ofNatural Resourcos consolidate rhis case involving the

September 20,2010 Orders of the De,parhe,nt adopting surfac€ water controls with case recently

fileil the same Petitioners involving the August 25, 207I Order of the Departnent adopting

surface water controls. ln zupport of-its motion, the Petitioners represent to the Court that the

parties and matters to be analped in both cases are ideirtical.

WHEREFORE the Petitioners respectfuIiy request that tle two cases be consolidated-

Dated ihis 28th day of October,201.1^

Respectfrrlly Submitted By

Freirchman Cambridge Inigation Distric!
Bostwick lrrigation Distuict,
Frenchman Valley hrigation Distric!
H&R\tr/ Inigation District
Pioneer District,

s.

RICHARDSON & ENDACOTT, LLP
3800 VerMaas Placg Suite 200
Lincoþ Nebraska 68502
(402) 47s-7011

By
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CERTIT{CATE Oß' SERVTCE

The undersigned hereby certifies that she caused a tue and correct copy ofthe foregoing
Motion to Consolidate to be served by U,S. Mail, sufficie,ntpostage prqlaid, on this 28fr day of
October, 2011, gpon the following:

Departrrent of Natural Resources
Thomas lvl O'Connor .

301 Centennial Mall South
4ú Floor State Office Buil<ring
Lincoln, Nebraska 68509 -467 6

Jobn Chaffin
Office of the Field Solicitor
P.O. Box 37394
Billings, Montana 591 0l

Middle Republican NRD
Attn: Dan Smith
220 Center
P.O. Box 81

Curtis, NE 69025

UpperRepublican NRD
Athr: Jasper fannjng
5ll East 5th St.
P.O. Box 1140
Inperial, NE 69033
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STATE OF NEBRASKA
BEFORE THE DIRECTOR OF THE

DEPARTMENT OF NATURAL RESOURCES

In the Matter of the September 20, 2û10,
Orders olthe Department Adopting
Associated Surface Water Controls Motion to Dismiss

Petitioners Amended Petition

'Water Ðivision l-B

Th9 Department of N.alural Resources (DNR) pursuant to 454 Neb. Admin- Code Chapter 7
005.04 requests that this matter be disrnissed because Petitioner's Motion to ,Amend pà¡t¡on,
dated Augusl9,20l I does not allege faets sufücient to confer standing before the DepaÉment.

Petitioners must show in therr petition how the challenged action has harmed Petitioners specific
interests. Central Nebraska Public Power &. Irrigation Dßtrict v. North Platte Ñatural
Resources Distríct,280 Neb.533. ln Central, the Court explained the basic requirements for
standing:

"Specifically, a litigant first must clearly demonstrate that it has suffered an
'einjury in fact." That injury must be concrete in both a qualitative and temporal
sense. The complainant must allege an iqjury to itself that is distincf and
palpable, as opposed to merely abstract, and the alleged harm must be actual or' 
imminent, not conjectural or hypothetical- Further, thõ litigant must show that the
inþry can be fairly traced to the challenged action and is likely to be redressed by
a favorable decision." See also In Frenchman-Cambridge trrigation District i-
Department of Natural Resourees,2Sl Neb. 992 (Neb).

Here, Petitioners have alleged that a reduction in surface water flow has resulted in a loss of
revenue. However, petitioners have failed to show how the alleged stream flow reduction is
attributable to the IMP Surface Water Controls. Nor have they shown how a favorable decision
by DNR could redress the alleged harm.

Since Petitioners have not shown how they have suffered an actual injury traceable to the
challenged action, lvltich could be redressed by a favorable ruling, their Pe[itión and Request for
Hearing should be dismissed.

Respectfully submitted on August 26,2011 State of l,lebmsfi¡

Departnent ol
llatumlResourceg

tild in
Natuml

0'clock

the

DNR's Motion to Dismiss Petitioners Amended Petition

legallcase no 008-lOCC
Page I of3

)
)
)
)

CaseNo.008-lOCC

)

d

M,

dat

HECE¡VEDAUO 2 g ?OI1
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DNR\ Molionto Dismiss petitlonçrs Ameîded petition

legalkase no 008-l0eC

NEBRASKA DEPARTMENT OF NATURAL

RESOURCES, Respondenr

B.y TheirAttorney,

M- ?236
Resourceg

P.O. Box 94676
Lincoln, NE 685094676
Telephone: 402.471-3939
Facsimile: 4O2.47t-i¿90A
tom.oconnor@nebraska. gov

Page 2 of3
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CERTIFICôTB OF SERVICÐ

The undersþed hereby certiñes that a true ârìd ccrrect copy of the foregoing was hand deliv,ered
to the Deparrment of Natural Resources, 4th Floor State'óffiee pu¡l¿i"ng, ãOl C."t i"ä frf*f
South, Lincotn, Nebraska, and sent via u-s. Mail" Fim class, posage þepaid, * Àogu* 26,201I,to the fotlowing:

Jeanelle R. Lust
Katherine S. Vagel
I(nudsen, Berkheimer" Richardson, & Endacott, LLp
3800 VerMaas Place, Suite 200
Lincoln, Nebraska 68502

DNR's Motion to Dismiss petitionsrs Amendd perition

þal/case no û08-l0tC

John Chaflin
Office ofthe Field Solicitor
P-O. Box 31394
Billings, Montana 5910l

Page 3 of3

M.
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STATE OFNEBRÁ.SI(A
BEFORE THE I}EPARTIT{ENT OF NATI'RAL RDSOURCES

Frencbman Car¡rbridge [rigation Distric,ç
Bostwick lrigation Diskict,
Freirchman Valley Inígation District
H&RW hrigation Distiot,
Píoneer lrrigation Dishict

CaseNo.008-10CC

MOTION TO AMEND PETTTTON

Petitioners.

COMES NOW Petitione¡s, Frenchman Canbridge lnigation Distuict, Bostwick

Inigation Distict, Frenchman Valley lrrigdion Dishict, H&RW Inigation Distric! and pioneer

hrigation Disüict, by and tluough counsel, and move the Deparhrent of Natural Resources for

leave fo amend their Petition. The Departnent should not be prejudiced as these proceedings are

still inthe pleading phase. A copy of the A¡nended Petition is attached hereto as Þrhibit.,l, and

incorporated hereín by this reference.

WTIEREFORE Petitioners request that the Courl enter an Order altowing them to amend

their Petition" and for such further relief as the Court deems necessary.

DATED this 9th day of August,20ll-

Frencbman Cambridge hrigation Distict,
Bostr¡r,ick Inigation Dishicg
Frencbman Valley Irrigation Distict,
H&RWlnigationDisticÇ
Pioneer Inigation Distict, pETITIONERS

By:
Lust -

S, Vogel -#23982
KNUDSEN, BERKHEIMER,
RICI{ARDSON & ENDACOTT, LLP
3800 VerMaas Plæe, Suite 200
Lincoln, Nebraska 68502
{402)475-70tr

)
)
)
)
)
)
)
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gBRTtr'rqÅIE prsEs\acE

The undersignod hereby certi€es
Motion to Amcnd PetÍtion to be sarved
of Augusf 201 1, upon &e following:

Dq4r&nent of Natwal Ressr¡rces
ThmasM. O'Connor
301 Cæten¡Íal M¿ll South
4ú Floor State Offiæ Building
Lincoln, Nebraska 685094676

JohnChafün
Office of ihe Field Solicitor
P.O. Box 31,394
Fillings, Montana 59 I 0 I

úat she caused a üne and aorrred copy ofthefrregoing
by U.S. Mail, $ffisi€nr posage prepåd * tn¡* ñn ¿ly
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BET'ORE THE NEBRåSKA DEPARTMENT OF NATURAL RESOI]RCES

Fre,nchman Cambddge Inigation DisticÇ
Bostwick úrigation Distic¡
Frenchran Valley Erigation Diskict,
H&RW Inigation Dishict,
Pioneer hrigatíon Distict,

Amendd Petition and
Request forHæring

)
)
)
)
)
)
)Petitioners-

COMES NOW Petitione¡s, Frenchrnan Canbridge lrrigation Disfricl Bostwick ¡rigation

District' Frenchman Vatley Írigation Diskict, I{&RW Inigation Dishic! and pioneer Irrigation

District, and allege and state as follows:

1- Frenchman cambridge Inigatioa District ìs an inigation disri$ on April lg,

1946, and. existing pursuant to Nebraska's irrigation distict laws, Neb. Rev. Stat. $$ 46-

101 to 46-128, with its principal place ofbusiness in cambridgq Neb¡aska.

2- Frenchman Cambriilge lrrigation Diskiot is the operator of irrigation works and is the

owner of water rights for surface water natu¡al flow within the Rqublican River Basin in

Nebraska' and receive supplernental stored water from the federal reservoirs owned by

the Bureau of Reclamation.

3' Bostwick lrigation Dishict is an irrigation dishicf organized on April 12, 194g, and

exish'g pursuant to Nebraska's irrigation distict laws, Neb. Rev. StaL gg 46-101 to 4G

128, with its principal place ofbusiness in Red Cloud, Neåraska_

4. Bostwick hrigation Distuict is the operator of irrigation works antl is the owner of water

rights for surface water natu¡al flow within the Republican Rivq Basin in Nebrask4 and

receives supplemental stored wat€r from the fede¡al reseryoirs owned by the Bureau of

Reclamation arrd the Corps 6f F.nginc€rs
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5' Frencbman Valley Inigation Dishict is an irrigation itistuict organized on Fe,bruary 2ó,

l9l2,and eústing pursuant to Nebraska's inigarion diskict rawg Neb. Rev. stat $$ 46
101 to 46-128, with its principal prace of business in culbertson, Núraska.

6' Freaclrman valley Irrigation Dìstict is the op*aior of irrigation worls and is the ovmer

of water ¡iehts for surface water natural flow within the Re,publican Rjver Basin in

Nebrask4 and receives s¡Pplemental stored water from the federat resavohs owned by

the Bureau of Reclamation.

7' H&Rw Úrigation District is an inigation disüict organized on Noveryrber l, 1955, and

existing pursuant to Nebraska's irrigation distict laws, Neb. Rev. stal $g 46-101 to 46_

128, v¡ith its princþat prace ofbusiness in curbertson, Nebraska-

8' H&Rw úrigation Distict is the opentor of irrigatiou works and is the owner of water

rights for surface water natural flow within the Ropublican River Basin in Nebrask4 and

receives supplemental stored water fom the fi{eral reservoirs owned by the Bureau of
Reclamation

9' Pioneer rrrigation Distict is an inigation distiot organized and existing pursuant to

Neb¡aska's irrigation disfricr raws, Neb. Rev. staL gg 46-10l to 4612g, with its principar

place of business in Haigler, Nebraska.

10' Pioneer Ûrigation Dishict is the operator of irrigation works and is the ow:rer of wakr
rights for surface rvater naturai flow within the Rqrublican RiverBasin in Nebrask*

l1' The Deparhent of Natural Reso¡¡rces (DNR) is the offisial state agency in c¡nnection

with water rc¡¡ources regulation and developmen! with general authority over all matters

p€rtaining to water righb.
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12' an or about september 20,201a, the Neb¡aska Depaftment of Naturat Resources issued

orders adopting the Up¡rer Republican Natural Resor¡rces Dishict Integrafed Managenent

Plan ftlpper Republican IMP*) and Assosiafed Swfaco Watnr Controls, and the Middle

Republicaa Nafural Resources District krtegrated Managementplan fMiddle Republican

IMP') and Associated $r¡råce WaterContols,

13' The Upper Republican IMP and the Middle Republican IMP contain identical surface

watercontrols that will be adrninisteredby theDNR.

14' The surface wafer contuols provide that Nebraska will recognize a priority date of
February 26, 1948, for Kn"sas Bostwick lrigation Dishict fo¡ the ¡egulation of natr¡ral

flow between Hatran county Lake and superior-courtland Diversion Dam.

15. The Republican River Compact divides the .rrrirgin water supply', between Nebraska,

Kansas and colorado and is based on each state consuming their share and only their

share of the Basin's water supply.

16. The surface wat€r contfols cleate a ..compact call.- In .,compact call,, years, the DNR

will regulate and administer surface water in the basin af¡ necessary to e¡sure Nebraska,s

compliance with the Republican River Compact. The "'Compact call, will result in DNR

issuing closing notices on all naturat flow and storage permie in the basin until such time

as DNR ' ' ' detemlines that yearly adminishation is no longerneeded to ensure conrpact

compliance."

17' The surfac¿ water conkols require that the DNR 'Torecast'' whether ftere will be

sufficient surface wafe¡ to me€t Nebraska's obligations r¡nder tho Republican River

compacl If it is estimated that there is insuffcient water to meet all üre demands for the

water. the DNR will issue closing notices on all nat¡ral flow and storage permíts.
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18' The DNR's authority to regulate surfacs watet appropriation rigþts is bæed upon the

doohine of prior appropriations under which the surface water appopriation righß æe

regulated according to priority and the t¡rpe of use, If water is insufficient for all uses,

junior appropriation rights are shut down for the beneñt of senior appropriation righß.

However, iust compensation is due for suc;h shut downs. The DNR,s surface waten

controls which relate to forecasting and the ocompact call" are inconsistent with and

contrary to Nebraska law, the dosfriae of prior appropriations and the DNR,s.procedure

for regulating and monitoriag surface \ryater appropdation rights. See, specifically, Neb.

Rev. Stat $$ 46t31, 46-233.307,sndNeb. Consl arr. XV, g 6.

19' The surface water controls and integrated management plans do not reach o¡ meet long

tenn sustainability goats as required ifl N€b. Rev. Sat. $.46-715(Ð.

20- A 'Compact Call" is not authorized by Nebraska law. Neb. Rev. Stat. $$ 46_?15 and 46_

716.

21' A 'compact call'is not authorizeil in the Republican River Compact or t¡e 2002 Final

Settlement Stipulation-

22'The tot¿l shut down of surface water direct irrigation uses in the integrated management

plans is nol authorized byNeb. Rev. Stat. $ 46_?16.

23'1}'e total shut down of storage appropriations in the integrated managernent plans is not

authorizedbyNeb. Rev. Sråt. g 46_216.

24'1\e Petitioners hold appropriation rigtrts and deliver water held under those rigþts to

me'mbers of their irrigation dishicts. The Petitione,rs charge and collect fees to mernbers

for delivering water thereby generating revenue based upon the amount of water e¿ch

district can deliver' Due to a reduction in the amount of watsr available for delivery, the
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Petitioners have reduced the amount of wate¡ delivered to mernbers and h¿ve therefore

infi¡rred a loss in revenue.

25' The Petitioners make operation and maintenance pa)Ensús to the Br¡reau of Reclamation

for the use and maintenance of the Bureau's Rsqrvoir facilities. The petitioners arc

currently unable to make their full payments to the Burcau because ftere is insufficient

wate¡to be delivered to usss u'hich intr¡ms has reduced the petitioners, rsverrue.

26' In its pleadines before the united states suprerne court, the st¿te ofNebraska has stated

that "[a]ny regulaúory action takeir by Nebraska 'potentially has a sigtific¿¡f ìmpact on

the [Bureau of Reclamation inigation facilitiesJ' because such acfion may dictate the

exte'nt to rvhich water for irrigation is available from [thern],,, Kansas u Nùraska,No.

126 odginal, Støte of Nebrastra's objection in part to (Jnited støtes, Statement of
Partíeþation,p, 4.

27 'The current surface water levels iu the Re.publican River Basin a¡e insuffcient to sustain

øristing surfacc watsr appropriations ov€r the long term and the proposed IMps will
continue to resuft in a depletion of surface wate,r suppliee within the Basin causing

continued rductions in revenues for the Petitioners and a continued inability to meef

both payrnent obligations to the Bureau of Reclamation and contractual obligations to

maintain Reclamation's canar systwrs, bridges and drainage ditches.

WHEREFORE the Petitioners respeclfrrlly request a hearing for determination on the

statutory authorify of the DNR to administer the surface wate¡ controls adopted in its septerober

20,2010 O¡ders.

Dated this gth day of Augus! 2011
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Respectfully Submitted B g

Frenobman CambrÍdge Írigation Distric!
Bostwick Inigation Distict"
Frmchøan Valley hrigafion DistricÇ
H&,RIV brigation Disticl
Pioneer hi gation Disticf

J R
S. - #23982

KMJDSEN, BERKTIEIMER.
RICHARDSON & ENDACOTT, LLP
3800 VsrMaås Place, Suite 200
Lincoln, Nebraska 68502
(Æ2)475-70t1

CERïIFICATE OFSERyTCE

The rrndersigred hereby certifies that she caused a true and corÊct copy ofthe foregoing
amended Petition and Request for llearing ùo be servd by U.s. Mail, sufficient postage
prepaid, on this 9th day of August, 201 I, upon the following:

Departnent of Natural Resowces
Thomas M. O'Connor
301 Cente,nnial lvlall South
4úFloor State Office Building
Lincolr¡ Nebraska 68509 467 6

JohnChaffin
Office ofthe Field Solicitor
P.O. Box 31394
Bi[ings, Montana 59101
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STATE OFNEBRASKA
BEFORE THE DIRECTOR OF THE

DEPARTMENT OF NATURAL RESOURCES

In the Matter of the September 20, 2010
Orders of the Department Adopting
Associated Surface Controls

Case No. 008-lOCC

DNR Objection to Reclamation's
Petition for Inten'ention

NEBRASKA DEPARTMENT OF NATURAL
RÐSOURCES, Respondenr

By Their Attorney,

u,La
M- O'Connor, #

Nebraska Department of atural Resources
4th Floor State Office Building
301 Centennial Mall South
P.O. Box 94676
Lincoln, NE 685094676
Telephone:.. ..... 4A2.47 1 -3933
Facsimile: ... .. - -- 402.47 I -29A0
tom.oconnor@nebraska. gov

Page I of2

REÐEI!'EEr.lAR3i2$ìT

)
)
)
)
)ìVater Division l-B

The Deparünent of Natural Resources (DNR) pusuant to 454 Neb. Aclmin. codeclapter 7-005.04 objects to the united states Depaimånt of the Interior, Bureau of Reclamation
(Reclamation) Petition for Intervention dated Ma¡ch 15, 2011.

DNR's position that the underlying Petition and Request for Hearing as filed by Frenchman
cambridge Irrigation District, pgstwictt Irrigation District, Frenchman valley lrrigation District.H&Rw lrrigation District, and Pioneer Irrigation Dstrict (petitionerg should be dismissed hasnot changed.

In-.addition, DNR objects to Reclamation's Petition for Intervention because Reclamation lrasfailed to allege facts sufficient to show a direct legal interest in-irt. subject maler of theseproceedings.

Respectfully submitted on March 30. 2011.

legal/cæe no 008-lOcc DNR objection to Reclamation's petition for lnlervention

KS002679



II

çERTIFICATE OF SERVICE

The undersigned hereby certifies that,a true and coËect copy ofthe foregoing r¡as hand delÌvered
to the Departmçnt of Natural Resources, 4rh Floor State Offce Building, i0l Centennial Mall
Soulh, Lincoln, Nebraska and sent via U.S. Mail. First Class, postageþpaid" on March 30.
201l, to the follo*'ing:

Jecnelle R Lust
Katherine S. Vogel
Knudser¡ Berkheirner. Rìchardson" & Endacott, LLp
380û VerMaas Placq Suite 200
I,iüco¡n, Nebraska 68502

John C. Chaffin
Office ofthe Fìeld Solicíror
P.O" Box 31394
Billings, MonÞr¡a 591 0l

DavidJ.,4* Bargeu
Remboldt Ludtke" LLP
l20l tincoln Mall, Suite I02
Lr'ncoln, Nebraska 6850S

M- #22361
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STATE OT'IYEBRASKA

BEFORE THE DEPART1VIENT OT' NÁTIIRAL RESOT]RCES

In the Matter of the Septemb er 20 , 2010
Orders of the Depârtnent Adopting
As so ciated Sr¡rf¿ice Water Contols PETTTIONFOR

INTERVENTION

The united states, Departrnent of the Interior, Bureau of Reclamation

(Reclamation), by and through its attomeys, and for its Petition for Intervention pursuant

to 454 Neb. .ûdmin. Code, Chaptst,Z, $ 004, states as follows:

1. on oetober 18, 2010, petitioners Frenchman cambridge Irrigation

Distict, Bostwick krigation Districq Frenchman valley Irrigation Distric! H&Rw

Irrigation Diskict, and the Pioneer Irrigation Disfict (collectively, .?etitioners,), filed a

Petition and Request for Hearing regarding the integrated managernent plan for the Upper

and Middle Republican River Nahral Resource Disüicts.

2. On November 8,201Q the Deparfinent ofNatural Resources (Departrnent)

issued a Notice of Petitior¡ in which the Departrrent noted that any interested person

wishing to become a parry m the proceeding may file a Request to Iutervene in

accordance with 454 Neb. AdmÈn. Code,ChaptetT, $ 004.

3' Pursuant to 4s4 Neb. Admin. code,chaptêr z, $ 004, Reclamation shows

that its legal rights, duties, privileges, immunities, and /or other legal interests may be

zubstantially affected by the proceeding initiated by Petitioners, and that Reclamation has

an interest in the matter in this proceeding and in particular in the zuccess of the

RECEIVEDt''iAR 1B 2t11

)
)
)
)
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Petitioners in challenging the IntegratedManagementplans (IMp) adopted bythe

Department by Order dated Septemb er 20, 2010.

4. The united states is authorized to construct, operate and maintain

inigation facilities in the Republican River Basin pursuant to the 1944 Flood Control Acl
58 Stat' 891. Pursuant to the Flood Contol Act, Reclamation obtained the irrigation

storage water rights for four reservoirs, constucted four dams and reservoirs and has

operated those same facilities. The United States Anrry Corps of Engineers constucted

Harlan county Lake and has operated the same, although Reclanration holds the

irrigation storage water right for the facilþ.

5' Nebraska law requires thai the United States hold the storage water right

for its Republican River Basin reservoirs. Neb. Rev. stat. ç 46-24l g0l0)

6, Reclamation holds the storage water right for Harry strunk Lake on

Medicine Creeþ a tributary to the Republican River. This is Neb¡aska state water right

# 3900, with a priority daúe of May 1946.

7. Reclamation holds tÏe storage water right for swanson Lake on the

Republican River. This is Nehraska súate water right # 4884, with a priority date of July

l95 r.

8. Reclamation holds the storage water right for Hugh Butler Lake on Red

Willow Creeh a tributary to the Republican River. This is Nebraska stare water right

# 4885, with a priority date of Jrrly r951. Atso, Recla'ation holds a supplèmental

súorage right for Hugh Butler Lake. This is Nebraska state water right # A9g5g, with a

priority date of August 1960.

2
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9. Reclamation holds the storage water right for Harlan County Lake on the

Republican River. This is Nebraska state water right # 4190, ürith a priority date of

January 1948.

10. Reclamation holds the storage water dght for Enders Reservoir on the

Frenchman River, a tributary to the Republican River. This is Nebraska state water right

# 3899, with apriority dare of May 1946.

11. Reclamation law reguires it to contract with an authorized organization to

represent individual landovørers on its projects. 25 u.s.c. g g 423e, 5 I l.

12. Nebraska law autåorizes inigation districts to enter into contracts \¡rrith

Reclamation forthe use offacilities consfucted by the United States for inigation anrl

other beneficial purposes. Neb. Rev Stat. ç 46_126 (2010)

13. Reclamation initially ente¡ed into a repayrnent contact with the

Frenchman Cambridge Irrigation District in 1949 andrenewed that eontract in 2000.

14. Reclamation initially entered into a contract with the Frenchman Valley

lrigation District in 1956 and renewed the water seryice contract in 2000.

15. Reclamation initially entered into a repayment contact with the Nebraska

Bostwick lrrigation District in 1949 and renewed that conüact in 2000.

16. Reclamation initially entered into a water service contract with the H&RW

Inigation Disûict in 1956 and renewed that contract in 19g5.

17. Reclamation adopts the arguments and statement presented tir the

Deparûnent in the Petitioner's Petition and Request of Hearing (paragraphs 13 - 23), and

incorporates the same into this Motion for Intervention

3
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l8' The Order of $eptember z},z}l}dirqctly affects Reclamation. V/ithout

the abilþ to store and then release surface water Reclamation may be unable to meet its

contractual commitments for water deliveries. without the water deliveries, the inigation

dishict water users will not produce the crops ûhat produce the revenues to repay

Reclamation. Fàilure to rcpay Reclamation is a direct injury to trre united states.

. Recreation' and Fisti and wildlife a¡e authorized uses at Reclamation reservoirs.

with the encouragement of the Nebraska Game and Parks commission, Reclamation has

constructed facilities for recreation, and fish and wildlife use at its Republican River

Basin reservoirs. A decline in water supply harms fish, wildlife, and recreation in federal

reservoirs, thus reducing the Bureau's ability to deliver the fr¡II range of benefits

envisioned and authorized by Congress.

Republican River Basin project inigation districts pay oM&R costs based on a 
.

proportional share of beneñts and costs. In 2000, the irrigation dishicts sought and

obtained a reduction in oM&R paymants because of a lack of water supply. As a result,

Reclamation had to reallocate reimbr¡rsable costs (irrigation) to non-reimbursable costs

(fish and wildlife, recreation, etc.). This resulted in direct injwy to Reclamation due to a

further need to expend appropriated monies instead of receiving payments.

WHEREFORE Reclamation respectfully requests the granting of its Motion to Intervene

and a hearing for determination on the statutory authority of the DNR to administer the

surface water contols adopted in its september20,2010 Orders

4
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Dated this 15û day of March 201 l.

Respectfully Submitted By,

United States DeparÍnent Interior

C- Chaffin
Office of the Field
P.O. Box 31394
Billings, Montana 59101
406-247-7583

CER$FICATE OF SER\rICE

The undersigned hereby certifies that atrue and correct copy ofthe foregoing was

s€nt via U.S. Mail, First Class, postage prepaid on March 15, 201I to the following:

Ron Theis
Departrnent of Natural Resources
301 Centennial Mall South
P.O. Box 94676
Lincoln, NE 685094678

Thomas O'Connor
Departnent of Natural Resources
301 Centennial Mall South
P.O. Box 94676
Lincoln, NE ó8509-46787

Rita Graeb er, Le ga| Technician

Jeanelle R. Lust
Katherine S. Vogel
I(nudsen, Berkheimer, Richardson & Endacott, LLP
3800 Ver Maas Place, Suite 200
Lincoln, NE 68502

DavidJ. A. Bargen
Remboltludtke LLP
l20l Lincoln Mall, Suite 102
Lincoln, NE ó8508 ' L',.ik*- Xt o-Ln *,
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STATE OFNEBRASKA
BEFORE THE DIRECTOR OF THE

DEPA,RTMENT OF NATURAL RESOURCES

In the Matter of the September 20,2010,
prder¡ of the Department Adopting
Associated Surface Water Contols

WaterDivision l-B-

The Department of Natural Resources (DNR) hgreby responds in reply to petitioners brief datedJanuary 5,z}il,which was fired in resionse to DNR's Motion to Dismiss.

Petitioners Have not Provided tr'acts i¡ Their Petition Sufücient to Show Standing

Irrigation districts hold w-ater rights not for themselves but for the benefit of their members(Nebr' Rev- stat- ç 46-2,12f). seé aho central Nebraska pitili po*", e i*íg";;; aiìrr¡", r.North PlatÍe Natursl Res-ources District,280 Neb. s:l l;ç;ttä i',igutio; Ji?*"r'rrly nora usurface w:ter-appropriation in it's own name, it-holds il"t æp-p.iation for the benefit of theowrìers of land to which the appropriation is attached.,). 
- --rr- -r

To lrave standing aparty must have a legal or equitable right, title or interést in the subject of thecontroversy' "Generally, 1 litigant must assef tÊe litiganis å" rigrrtr arr¿ ioi"r.rts, 
"'J "-",rest a claim on the legal.rights or interests of thirã puttiãr.;; ä Facts sufücilJ io ,uppo.tstanding must be included.in the pctition "The shortco;ilg l; cätral's pait¡á" ir-¡t"Ía-ilure tospecifically allege how it has suffered an injury * r*tj;'¡i 1s** urso 4s4 Neb. Admin. Codechapter 7.005.04A)

Petitioners must show. h. t:y original-petition how a decision by DNR will harm petitioners
specific interests. central Nebrqslø Puit¡c Pgyver & Irrîg";i";- pir,r¡"t v. Norrh pla¡e NaturalResources Distrìct,280 Neb. 533 ("-..cenkqt i¡ atr-u!"nif;tú;'"tp"ses of diverring, storing,transporting, and delivering water, and the injuries it Ëas alleged ui. to the beneficia¡ies ofthosepurposes' not cenkal's ownjnteretlt:...ti]t is weli establislied...that cei¡trat 

"*oot "rrat"rrg"the fNatural Resour.ces 
^District's] ;óe of watei u*ø 

'ipon 
the interesr of itsconstituents"'Specifically, central has not aflgce{ low its putti"rur water use interests, to theextent it has any, have been injured fby the Natõral n"*oo.ó"--r-oi*t i"t¡."¡

In conclusion, Petitioners have 
-not provided suffrcient facts in their netition to show how adecision by DNR will harm Petitioners specific i"t"t"sÀ. wìtnãG su"n'ãìññrrg, t¡. poirionshould be dismissed.

Petitioners Challenge is Not Ripe for Review

Petitioners are challenging a policy decision anived at by DNR and the NRDs after a legislative
mandated planning process. Just because Petitioners are unhappy with the outcome, tt is äoes 

'ottranslate into an actionable claim-

)
)
)
)
)

Case No. 008-tOCC

DNR's Reply to
Petitioners Response to

lvlotion to Dismiss

Brief in Replyto Petitioners Response to DNR's Morion to Dismiss
legaVcase no 008-1OCC

page I of4
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A determination with regard_lo ripeness depends upon the circumstances of a given case. City of
Omaha \'- (:ity of Elkhom,276 Neb. 70 (2008) ("[t]he difference between an abstract quesrion
and a [case ripe for determination] is one of degree..."). Courts do not decide moot, hypothetical
or abstract questions- P^ennfield oíl company v. Winstrom, 276 Neb. tz: izotit¡ ¡.he
fundamental principle of rípeness is that courts should avoid entangling themseìves,. thìough
premature adudication, in abstract.disagreements based on contingent future events thai may not
occur at all or may not occur as anticipated.').

Although Petitioners contend all surface water controls contained in the Integrated Management
Plans (IMPs) are at issue, their petition and response raise only two issues: whether tfrJ ln¡ps
meet 'long-term sustainability goals' and whether DNR has the authority to adminisrer a
Compact Call. Neither of these issues is ripe for review

Petitioner's first issue of whether the IMPs meet 'long-term sustainability goals' is not ripe
because there is no way to tell at this time if long term goals have been *"t. ¡gr¿. Rev. Sraî.
ç 46-715Q) calls for the IMPs to have "Clear goals and objectives with a pufpose of sustaining a
balance between water uses and water supplies so that the economiõ viability, social and
environmental health, safety, and welfare of the river basin, subbasin, or reach can be achieved
and maintained for both the near term and the long tem'. The only way to tell if the IMps meet
the goals and objectives of $ 46-715 is to comBlete the on-going monitoring and studies as
described in the IMPs.

Petitioner's second issue of whether DNR has the authority to administer a Compact Call is not
ripe because a Compact Call is a future event contingent upon circumstances that may never
occur. In facg one of the primary objectives of the IMPs is to maintain compliance with the
Compact, effectively eliminating the need to ever administer for a Compact Call- (Upper
Republican Nalural Resources Dístrict, Integrated Monagement PIan,IV,A.l (Nov. 1, 2010).

Even if ÐNR determines a Compact Call Year is necessary, the IMPs still provide an avenue for
Petitioners to avoid administration. For example, the IMPs contain thã foilowing language
conceming Compact Call Years:

"In accordance with Neb. Rev,,ttal. $ 46-703(6), DNR, NRDs, and surface ra,ater
project sponsors shall meet prior to the final forecast of allowable sheam flow
depletions ærd determination of Compact Call Years. At this meeting the involved
parties will discuss tlte forecasted streamflow and surface water consumptive use.
From these discussions, surface water project sponsors may present a plan to DNR
to achieve a consumptive use that is less than forscasted consumptive use. Suc.h a
plan could allow surface water project sponsors to avoid a potential Compact Call
Year. This plan must be completed and provided to the Department no laie¡ than
December I of the cunent year (T=0)." fld. at IX.B.2a.).

Questions about 'long-term zustainability' and whether DNR has the authority to administer a
Compact Call are not ripe for consideration. As for long term sustainability, tïe Petitioners have
effectively asked for a legal determination of a speculative question. With regard to
administration of a Compact Call, this is a contingent firture event that may never occur. DNR

Brief in Reply to Petitioners Response to DNR'S Motion to Dismiss

legaUcase no 008-l0CC
Pagt 2 of 4
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DNR* orders Do Not Require a contested case Hearing at this Time

Petitioners are not now and will not be in the future 'substantially affected, by the ordersadopting the IMPs because additional orders will have to be issued prior to admin'istration of aCompact Call. Should the IMP process fail to avoid a Compact call year, it can be assumedDNR would have to issue closing notices to administer a compact call. It is difücult to see how
lhg orders adopting the IMPs could 'substantially affect' the Êetitioners when additional orders(closing notices) would be necessary before administering a compact call.

Petitioner's due process requirements, if any, could be achieved by petitioning DNR at the time
closing notices were issued- Altenrately, should Petitioners have stanãing and ìíre issues involved
are formd to be timely, DNR agrees that Petitioners claims could be-treated as u à""tu.u,ory
action limited to rhe authority of DNR ro adopt the IMps and/or a compact call.

Scope of Review

The Nebraska Groundwater lulanagement and Protection Act and specific ally Neb. Rev. Stur.
$ 46-715(4) authorize IMP controls that are suffrcient to ensure Nebraìka ,*rrruio, in compliance
with the Republican fuver Compact. The procedures outlining monitoring studies *a tnl ,t"p,
necessary 1o determine a Compact Call Year are included in the IMps 

*for 
this u"ry f.rrpor*.Therefore, should Petitione_rs have standing and the issues involved are found to ie timety,

DNR's Order adopting the lMPs should nevertheless be accorded substantial deference.

Respectfully submitted on January 2l,Z0ll.

should fìrst be given the opportunitv to see if rhe plaruring process results in achieving the statedgoals and objecrives of rhe IMps.

NEBRASKA DEPARTMENT OF NATIIRAL
RESOURCES, Respondent

By Their Attorney,

M. O'Connor,
Nebraska Department of Natural Resou¡ces
4'Floor State Office Building
301 Centennial Mall South
P.O. Box 94676
Lincoln, NE 685094676
Telephone: 402.471-3933
Facsimile: 402-471-29A0
tom.oconnor@ebraska. gov

Brief in Reply to Petitionen Response to DNR's Motion to Dismiss
Iegal/case no 008-1OCC
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qERTTFICATE CIr sERlirc4

The undersigned hereby cgnifies that a true and correcJ cop1, of the foregoing was lmnd delive¡cdto the Þepartmerrt of Natural Resources, 4th Flocr stae'otrce'ùu¡r¿iog 301 cente¡nial MaIlsouth, Lini¡oln, Nebrasþ and sent'via u.s, úl,--Fñîuuo posrag€ prepaid" onJanuary 21, 2011, to the follorring:

JeûdidÊã.trs{*r
IGatl{ed,ne$ê*l6agët
Iftiudsen, Berkhefur¡er, Richardson, & Endacoq, LLp
3800 VerMaas Place, Suite 200
Lincol¡u Nebraska 68502

Brief in R9p!y ro Petitioners Responsc þ D¡¡R's MotÌoû to Disrniss
tcgaVeæeno 008.10CC

DavidJ. A. þogen
Renrbsldt Lrdrke, LLp
l20l Lincoln Lvfall, Suire tO:
Lincoln" NebrasÏ€ 68508

6t
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STATE OF NEBRASKA
BEFORE THE DIRECTOROF THE

DEPARTMENT OF NATURAL RESOURCES

WaterDivision l-B

In the Matter of the September 20, 2010,
Orders of the Department Adopting
Associated Surface Water Controls Motion in Supporr ofMRNRD

and URNRD Request for
Prior Determination of Intervention petition

The Department of Natural Resources lDIry hereby responds in support of the Middle
Republican Natural Resources Disfict (MRNRÚ) and the Upper Republican Nutooi R"so*""*Djstricl ruRNRD) MotionlRequest for Prior Determinatioå of Intervention È*ütl*, a"t"¿
December 2A,2010.

The MRNRD Integrated Management Plan (IMP) was jointly developed and adopted by DNR
31d the MRNRD; the URNRD IMp was jointiy aevetopeä and aãopted btóñR ä¿ tr,"URNRD' Both NRDs are continuing to work øtir nNR tä achieve ttr"irrispé"ti* Àæ goals
and objectives.

The IMPs contain regulatory controls and non-regulatory tools that are designed to work togetherto achieve the jointly developed goals and objectives. Þor example, the lúps co'tuin p-t}s for
implementation of both surface water and gróundwater controls. A successful ctrauenf,elo one
!vn9 o{ 9o9tr9l may have an impact on the effectiveness of the other. Jurisdictional issuËs should
be decided with the full participation of DNR and the NRDs, so that the legal *t"tu* oitf," n¿p
conbols is clear to both.

DNR reserves and -maintains arguments set forth in our Motion to Dismiss dated
December 17,20ra, Þut neverrheless supports the MRNRD and yRNRD in their
Motion/Request for Prior Determination of Intervention.

Respectfi.rlly submitted on January 4, 201 l.

CaseNo.008-l0CC

NEBRASKA DEPARTMENT OF NATURAL
RESOURCES, Respondent

By Their Attorne¡

Thomas M. O' 22367
Nebraska ofNah¡ral Resources

)
)
)
)
)

4ù Floor State Office Building
301 Centennial Mall
P.O. Box 94676

South

Lincoln, NE 68509-4676
Telephone: 402,47 l_3933
Facsimile: 402-47 l-290A
tom.oconnor@nebraska. gov

Motion in Suppo¡t MRNRD URNRÐ Request for Prior Determination of Intervention petition

legaUcase no 008-l0CC
Page I of2
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CERTII.TCATE OF SeRVrcE

The undersignod hereby certifies thaf a true and co¡ïect copy of the foregoing uas hand delivercdto the Department of.{auryl Resources, 301 ce¡termi*r uuli soon, 4t?r Floor Srate officeBuilding, Lincoln, Nebr¿ska and sent via u.s. Mail, r¡rrt-ðru**, portuet prãpu¡ä, 
"nJanuary 4,20ll,to the following:

Jeanelle'R: Lust
Kattrerine-$ Vogel
Knldsenr Berlüeimel, Richardson, & Endacatt, LLF
3800 VerMaas Placg Suire 200
Lincoln, Nebraska 68502,

M. O'Co::nor,

Motion ia $upport MRNRD URNRD Request for P-riø Þetêminnrion of lnterve¡¡tion petirion
legailcasê no 008-t0CC

David J. A. Bargen
Rcnboldtlualtke, LLp
l20I Uncoln Mall, Suite l0?
Lincoln, Nebsâska 68509

Prglezo{2
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STATE OFNEBRASK-A
BEFORE T}TE DIRECTOR OF THE

DEPARTMENT OF NATURAT. NNSOUNCPS

In the Matter ofthe September 2A,2010,
Orders ofthe Departmènt Adopting
Associated Surface Controls

Wate¡Division l-B

The Department of Natural Resources eNnl pursuant to 4s4 Neb_ admin. codechapter 7-005'04 responds to the Petition-and nequesr f;; Ii";;g by Frenchman cambridgeIrrigation District, Bosiryigk Inigation oirt i.t-Få"ïhå 
"#i 

Irrigarion Disrrict, H&Rw
ffi,go** 

Districr, and pioneerlnigation Disirict G;ti"""öä.¿ october 18, 2010, as

L 
3Ïri"-J$iå::'"ïil:fT*- standing to chauenge DNR,s order rmptementing tbe

Petitioners have not alleged facts sufEcient to confer standing. ln order to have standingbefore DNR, Petitione¡s must clearly demonstrate ,il ;Ëy will suffer an actual orimminent injury, the injury can be tràced to planned r"rø"à lryater controls, and that adecision by DNR would address the alleged harm.

"specificalþ, a litigant first must clearry demonstrate that it has sufferedan 'rnjrly in fact'" 
- 
That injury must be concrete in both a qualitative andtemporal sense.. The comprainañt must arege an injury to itself that isdistinct and paþabre, a¡ opposed to *"rety utst *,,L0 ¿r" ageged harmmust be actual or imminent, not conjectu;l o. htp;thrtiral. F;hr;;;;ritigant must show that the injury c.a1 be fairry o"""0 to the cha'engedaction and is rikery to be reãressed by a favárabie decision.,, centrarNebrasrca pubric power & Inigation o¡"t i"t v. N. pratte Nat- ResourcesDist., zB0 Neb. 533, s4z,7llwiw. z¿ zsz iãôio).' 

'

The petition fails to show how any of the Petitioners would suffer an .injury in fact.,Petitioners h"ï-::1. ínclucred uoy fu"t* in-their fetirion arteging how the upperRepublican and Middle Republican Integrated Managåm"niplrn, (IMps) and Associatedsurface water controls will cause a concrete *i]rryio ;;t oi ttre petitioners as sepårateentities' "The shortcoming in centoal ¡,leurasta p;b;; po*o & hrigation District(central's) petitiol is its failure to specificalry ;i"g";;;-iì nrs suffered an injury infact"" specificall¿ cenhal has not äilegeo !* ioî*i""tar wat"r use interesrs, to theextent it has any, have been injured..." i¿. No. rruu" p"it¡*ers demonstated or even' 
discussed how a decision uy ttre o*n wourd areviate any aileged inju.y.

)
)
)
)
)

Case Nr:. 008-tOCC

Motion to Dismiss

Page I of5
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II.

Itr.

ri

Without standing, DNR is entitled to dismissal of the petition. DNR respec fully requests
that the Hearing officer dismiss the Petilioners claims, or alternately require petitioners
to amend their petition to meet central's heightened requirement tbr standìng.

The orderly resolution of the Petitioners claims dictates that the issue ol standing be
resolved at the earliest stages oftlre proceedings rather than during a tater appeal.

The Petitioners' Challenge is Not Ripe

This action is not ripe because the events complained of in the petition (i.e. the Compactcall and the shut down of surface inigatión) have not orcurred. 
' ..Ripeness is ajusticiability doctrine that courts considei in detennining whether they rnay properly

decide.a controversy' The fundamental principle of ripenãss is that courts should avoid
entangling themselves, tlrough premature adjudication, in abstract disagreements based
on contingent future events that may not occur at all or may not occur as anticipated.,,
Pennfeld oil co. v- winstrom, 276 Neb. !23, 140 (2008). ln rhis action, the events
leading up to the Compact Call may never occur, and certainly may not occur as the
Peti t ioners anti cipate.

As described further in Section III below, the IMPs rnerely creare a policy for the
prospective rnanagement of interrelated waters by DNR and the NRDs. iomp'onents or
the IMPs may never be necessary. For instance, the IMPs contain several r"guiutory
controls as well as non-regulatory tools, all of which are designed to accomplish tÍ" .u*"
purpose- However, it may be that only one control or non-iegulatory tooi is ultimately
necessary- Conversely, a combination of atl the controls and tools may be n"""r.uny.
Until certain facts occur which allow DNR and tbe NRD to decide how tõ implement tlie
components-of a particular IMP, it is not known what events will transpire or what
responses will be necessary. At this point, it is unknown whether the Compact Call will
ever be implemented.

This is important because "... a case is ripe when no further factual development is
necessary to clariff a concrete legal dispute susceptible to specific judicial ielief, as
distinguished from an advisory opinion regarding contingent À'¡ture events¡, Id. It is
unclear at this time whether the Compact Call wiú occur ãnd what the facts surrounding
any potential firture Compact Czll might be. DNR respectfully requests that the actions
be dismissed because the petition is not ripe for adjudicãtion.

Scope of Review of DNR's Order Adopting the IMps

The scope of review of DNR's Order Adopting the IMPs must be accorded substantial
deference. The adoption of the IMPs is a legislative fi.¡nction that determines a policy for
future management decisions by DNR and an NRD. An IMP does not adjudicatá the
rights of individual water users and does not impact individual water use interests.
Simply because a water user did not fare well through this legislative process does not
give the same water user a basis to rewrite the IMps in court.

Page 2 of 5
legaUcase no 008-lOCC
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The Supreme Court has already recognized that integrated management planning is more
fi\g rulemaking, and therefore a regiilative function." sp"o, i äi"n v. Knattb,269 Neb,
177 (2005)' Although the specific statute mentioned was repealed as a result orLngoz,
the Court's discussion in Speør T Ranch, Inc. rclated to.¡oirri action plans (JAp) remains
relevant because JAps were the precursors to IMps:

'But regardless whether $ 46-656.2g gives the NRD discretion or requires
the implementation of a management are4 the statute does not, as the
appellees suggest, provide a surface lvater user with an administrative
adjudication. Instead, it provides a method for the surfaie water user to
commence administrative ruremaking. I[, following a request by the
surface water user, the NRD chooses to_create u maougãmrnt plan, thé goal
is not to adjudicate a specific dispute with trial pro"""äing*, but to derrãlop
controls to address the area's water problems by employilng ttre tradítional
tools of rulemaking, i.e., studies and pubric meetings. îhJ ,urn" is true if
the NRD begins the process of creating a joint actlon plan, except that if
the NRD chooses tris route, the Department is arso involvecl."

"Moreover, regardless of which process is chosen, $ 46-65ó-2g does not
authorize the NRD or the Department to remedy uny purt harm done to a
complaining party. The steps that the NRD and the Drpurtro"nt can take
are only prospective; This is consistent with rulemaking, not adjudication,
and further demonstrates that $ 46-6s6.zg does not abrîgate the common
law." Id. at 199-200.

The IMP process is mo¡e like a legislative or rulemaking pïocess, and the scope of review
in any subsequenr challenge to an IMp is limited. seu ðhose 30ô0, In;. r. ñ;;. iic,i;
\"b' 133, 142 (209? 

.("Rulemaking by an administrative agency is properry
charlclelzed as a legislative process as contrasted with an administratiie, ¡uaiclåt, or
quasi judicial process - ' - where the order was administrative or legislative in 

"tr"*"t*r,the only issues to be determined by the reviewing court were wheth?r the [agency] acteã
within the scope of its authority and whether thã order complained of is reasonable and
not arbitrarily made.").

The IMP process is similar to the process of.developing comprehensive plans for zoning
pu{po-ses. The supreme courl has st¿ted that *...a 

[compiehensive zoning plan] is ã
guideline and is not binding but is merely a policy stãtemônt that may ue iiritemäntea
througlr zoning and that ,J tj t!" actual zoningwhich has the force of law. - sm¡th " ¿;r,
of Papillion, 270 Neb. 60-7-, 619 (2005) (citing amaha Fish & wítdlife ,. co^*uorfi
Refuse, 213 Neb. 234 (19s3); simpson v. city of North plane,206 ñeb. 240 (l9g0i
Holmgren v. Cíty of Lincoln, 199 Neb. 175 (lg7i,); Stones v. plattsmouth )irpoi
.,4uthority,193 Neb. 552 (1975).
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A comprehensive zoning plan sets forth prospective plans which may or may not actually
come to realization. See Copple v. City of Lincoln,202 Neb. 152, 158 (19?9) (explaining
that "the comprehensive plan, as adopted by the City of Lincoln, itseìf tecoþizes it is
only to serve as a general guide in the developmenf of Lincoln and Lancaster County.
While the comprehensive plan specifically refers to the location of [one defendant's]
property as a site for a regional multiuse shopping center, it does not necessarily follow
that [the defendant's] property will, in taci,- be developed as the regional shopping
center-"). The comprehensive plan in Copple is similar to the IMps in th-is action, where
potential ground or surface water controls may never be used if oil¡er non-regulatory
tools accomplish the goals of the IMP. The IMP may include plans and controls-for dry
year compliance, but such conbols mây never be executed if the DNR and NRD decide
implementation is unnecessary.

DNR respectfully requests that the DNR order adopting the iMP be accorded zubstantial
deference and be uphetd so long as DNR acted within its authority and the order is
reasonable and non-arbitrary.

w. The Petitioners âre Limited to Requesting a Declaratory Action

Based on the scope of review discussed in Scction III, the only relief the Petitioners can
obtain is a declaratory judgment to determine DNR's authority. The Supreme Court
recently recognized that "[t]he fi:nction of a declaratory judgment is io determine
justiciable controversies which either are not yet ripe for âAjuaication by conventional
forms of remedy or, for other reasons, are not conveniently amenablå to the usual
remedies." Cent. City Educ- Ass'n v. Merrick County Sch- Dist. No. 6l-0004, 280 Neb.
27,33 (2010) (cìration omitted).

The procedures to request a declaratory order before DNR are cont¿ined in 454 Neb.
Admin- Code Chapter 5, $ 003.04-05. DNR respectfully requests the Hearing Officer
dismiss the petition because the Petitioners did not follow theie procedures and-properly
request a declaratory judgment. Altemately, if the Petitioners are found to bave itanaing
and this case is not otherwise dismissed, their petition could be treated as one for a
declaratory order. Such an action does not require discovery nor an extensive hearing, as
the action would be limited to the legal authority of DNR to adopt the IMps through its
orders. A one-day hearing for legal arguments and pre- and post-trial briefing wouìd be
sufficient to address these issues.

Respectfully submitted on December 17,2010.
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CERÐTFTCATE OF SERVICE

The undersigned hereþ certifies that a true and correct copy ofthe foregoing was hand delivered
to the Department of Natural Resources, 4th Floor State Office Buiìding, ã01 Centennial Mall
south, Lincoln, Nebrask4 and sent via u.s. Mail, First class, postage prepaid, on
Decsmber l'7, 2070,to the following:

Jeanelle 
',R¡,:þu61

Katherine S. Vogel
Knudsen, Berkheimer, Richardson, & Endacott, LLp
3800 VerMaas Place, Suite 200
Lincoln, Nebraska 68502

NEBRASKA DEPARTMENT OF NATURAL
RESOURCES, Respondent

By Their Attorney,

M. O'Connor, 6l
Nebraska Department Resources
4rl'Floor State Office Building
301 Centennial Mall South
P,O. Box 94676
Lincoln, NE 68509-4676
Telephone:.. ..... 402.47 1 -3933
Facsimile:... -. -- - 402.47 I -2900
tom.oconnor@nebraska. gov

David J. A. Bargen
Remboldt Ludtke, LLp
1201 Lincoln Mall, Suite 102
Lincoln, Nebraska 68508

M. 61
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STÄTE OF I\IEBRASKA

BEFORE THE I'EPARTMEIVT OF' NATT]RAL RESOIJRCES

In the Matter of the Septemb er 20,2010
Orders of the Deparhent Adopting
Associated Surface Water Conhols MOTTON/REQUE ST I'OR PRrOR

DETERMINATION OF
INTERVDNTION PETITION

The Upper Republican Nahral Resources District ('TIRNRD'), by and through its

attomeys Rembolt Ludtke LLP, respectfully requests that iæ Petition for Intervention, filed in

this case vrith the Departrnent on November 24,2010, be considered and determined prior to the

Deparhnent considering the Motion to Dismiss filed on December 17, Z0l0 by Respondent the

Department of Natural Resources ('DNR'). Counsel for DNR has indicated he has no objection

to the Departrrent deterrnining the URNRD's Petition for Intervention prior to considering

DNR's Motion to Dismiss. ln ftrther zupport of its Motion, the URNRD states as follows:

1- On Novemb er 24, 2010, the URNRÐ filed its Petition in Intervention, pursuant to

454 Neb. 'Ådmin. Code, Cltapter 7, $004, and in response to the Deparfuent's Noveurber g, 2010

Notice of Petitior¡ in which the Department noted that any interested person wishing to become a

party to this proceeding may file a Request to rntervene with the Deparhent.

2- The URNRD's Petition in Intervention is pe,lrding before the Deparfrnent.

3. On December 17,2010, Respondent ÞNR filed a Motion to Dismiss in this

matter-

4. The IIRNRD respectfirlly requests the Deparbrent consider and dete¡rnine its

Petition for Intervention prior to considering and deterrnining DNR's Motion to Dismiss, for the

following reasons:

RHçE}VEÐü[T? T ISIü

)
)
)
)
)
)
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. a, Determining the URNRD's Petition in Intervention prior to detennining

DNR's Motion to Dismiss would be consistent with the order in which

each was filed with the Deparhent

b. Should the Deparürent act on DNR's Motion to Dismiss first, and dismiss

lhe action prior to considering the URNRD's Petition for Interveution, the

URNRD may lose'the opportunity to have meaningfrrl particþation at this

stage of the case, as envisioned by 454 Neb. Admin. Code, Chapter 7,

$004, and at any future stages of the case, in a s¿ße that the URNRD

maintains directly implicates its legal rights, duties, privileges,

immunities, and/or other legal interests, for all the reasons asserted in the

LIRNRD's Petition for Intervention. As noted in the URNRD's.petition

for Intervention, the URNRD and DNR acted jointly in creating the

revised Integrated Management Plan f'IMP') that Petitioners challenge,

and the revised IMP represents the final decisions made by the URNRD

and DNR. The URNRD may be substantially affected by this proceeding

and the URNRD has a real interest in the outcome of this proceeding. The

URNRD has an interest in the success of DNR in resisting the olaims of

Petitioners, and seeks to join DNR in resisting Petitioners' claims.

WHEREFORE, the URNRD respectfully requests that its request to intervene in this

proceeding pursuant to 454 Neb. Admín. Code, Chrpter 7, $ 004 be considered and determined

by the Department prior to the Department considering the Motion to Dismiss filed by DNR.

DATED: December 20, 2010.
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UPPER REPUBLICAN
RESOURCES DISTRICT,
Intervention.

NATI.JRAL
Petitioner for

(402)

By:

JeanelleR Lust
Katherine S. Vogel
Knudsør" Berlùeimer, Richardson & Endacott, LLp
3800 VerMaas Place, Suite 200
LincoþNE 68502

Thomas O'Connor
Deparhnent of Natural Resources
301 Centennial Mall South
P.O. Box 94676
Lincoln, NE 68509-4678

B¡T REMBOLT LUDTKE LLP
1201 LincolnMall, Suite 102
Lincoln, NE 68508

(#22862,I

CERTTß'ICATE OF SERVICE

The undersigned hereby certifies that I caused a true and correct copy ofthe foregoing to
be sent by ordinary United States mail, first class postage prepaid, on this Z^OIU Oay of Dåemúer,
2010, addressed as shown below, to the following:

J.
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State ofNebr¿sln

DeBartnentof 'i.. -.j
Natural ßesourceÊ

Filed in üæ tlepa¡tnsiltol
Natunlhourcæû 4¡lE
Q'clæJ,P. il.üæ
My,ori{pp420lg-_
-t"t 2: *-!*-., 4¿ s r+¡:.:,,
¿i,:,!-År- .Si-u v ::. + :,ã:

STATE OF IYEBRASKA

BEFORE THE DEPARTMENT OF NATURAL RESOURCES

In the Matterof the September 20, 201 0
Orders of the Departuent Adopting
Associæed Suråce'lVater Conhols

Case 008-tOCC

PETITION FOR TIUIERVENTION

The Middle Republican Natural Resources District ("MRNRÐ'), by and through its

attorneys Rembolt Ludtke LLP, and for its Petition for Interyention pursuant to 454 Neb. Admin.

Code,Clnpter 7, g 004, states as follows:

l' On or about.October 18, 2010, petitioners Frenchman Cambridge hrigation

Dishict, Bostwick Irrigation Distric! Frenchman Valley Inigation Distric! H&Rw Inigation

District' and Pioneer hrigation Dishict (cotlectively, '?etitioners'), filed a petition and Request

for Hearing (the '?etition') regarding the inægrated management plan of the MRNRD (the

'IMP'), which the Department of Natural Rqsources (the "Departrnent') adopted along with

,ura", watèr controls contained in the IMp by order dated september 20, 2a!0. The

Deparhnent has determined that a hearing on the Petition will be held at a time and place to be

arranged.

2' On or about November 8, 201Q thc Deparhent issued a Notice of petition, in

whigh the Departrnent noted that any interested person wishing to become a party to the

proceeding may file a Request to Intervene with the Deparhnent in accordance with 4s4 Neb.

Admin. Code,Cltapter 7, $ 004.

3- Pursuant to 454 Neb. Admín code, Çhapter 7, g 004, the MRNRD shows that its

Iegal rights, duties, privileges, immunities, and/or other legal interests may be zubstantially

affected by the proceeding initiated by Petitioners, and that the MRNRD has an interest ín the

#4ÞPY
RECEiVEDf'¡oy302c10

)
)
)
)
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matter in this proceeding and in particular in the success of the Departrnent in resisting the

claims of Petitioners, as follows:

â- Pursuant to the Nebraska Ground Water Management and Frotection Act

(the "Act'), the MRNRD and the Deparhnent jointly adopted tbe IMP,

which firstbecame effective in 2005.

b. In 2008, the MRIIIRD and the Departuent jointly reviewed and modiñed

the IMP based on relevant hydrologic conditions in the Republican River

Basin.

c. In 2009, the MRNRD and the Deparbrent jointþ reviewed and

detetmined that the IMP needed ûo be updated in light of issues raised

during arbitration between Nebrask4 K¡¡nsas, and Colorado as part of

, litigation under the Republica¡r River Compact.

d. On May 11, 2010, the MRNRD and the Department reached agreem€,nt on

factors regarding revisions to the IMP as required by the Act. Follovring

required joint notices anil joiat hearings on the revísed IMP, the MRNRD

and the Þeparhrent jointly determined to implement the proposed IMP

revisions, with nrodifications, and to adopt associated surf¿lce and ground

ater controls.

e. On August 2,2010, the MRNRD adopted the proposed IMP and affirmed

continued use of the ground water conftols necessary for meeting the

compliance standard identified in the IMP.

f. On September 20, 2010, the Deparhrent adopted the IMP along with

surface water controls contained in the IMP.

PageZ of 4
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g. The Act requires that the MR*RD and the Deparhnent jointly develop,

revielv, revise, adop! aud administer the IMp, and the MRNRD and the

Deparhnent have so jointly acted in adopting the revised IMp.

h' Petitioners' claims are directed at firndamental controls adopted jn the

II\4p. The outcome of this proceding win unavoidabtyhave a bearing on

ho$' sriccessfur the IMp is in reaching the goars and objectives jointþ

adopted by the Deparhrent and the MRNRD for the IMp, and wilr thus

bear on the way both the Departuent and the MRNRD administer the

''p' 
Thus, *re MRNRD's regal rights, duties, privileges, immunities,

and/or other legal interests may be substantialry affected by this

proceeding, and the MRNRD has a real interest in the outcome of this

proceeding. The MRNRD has an interest in fåe zuccess of the Deparünent

in resisting the oraims of petitioners, and seeks to join the Department in
resisting petitioners' craíms. The MRNRD and the Department acted

jointly in creating the revised IMp, and the revised IMp represents the

final decisions made by the MRI\IRD and the Deparftrerrt.

The interests of justice and the orderþ and prompt conduct of the proceedings

will not be impaired by a[owing the int€rvention of the MRNRD. The

proceeding has only recently been initiated by petitioners, and they have thus far

ñled only the petition. The Deparhent has not yet reqponded to the petition. No

hearings have yet been set in the proceeding and discovery has not commenced.

T?ie MRNRÐ's request to intervene comes nearry at the begrnning of the

proceeding, and does not impair the interests ofjustice or the prompt conduct of
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the proceedings. The interests ofjustice a¡e served by allowing the MRNRD to

intervene given the nature.of Petitioners' claims.

WHEREFORE, the MRNRD asks that its request to intervene in this proceeding pursuant

to 454 Neb. Admin. Code, Chapter 7, $ 004 be granted, aligned with ihe Departuent as a

Respondent.

DATBD: November 24, 2010.

MIDDLE REPUBLICA}I NATURAL
RESOIJRCES DISTruCT, Petitioner for
Intervention.

BY: REMBOLT LUDTKE LLP
1201 r.incolnMall, Suite 102
Lincoln, NE 68508
(4o2) I

By:
J Bargen (#22862)

CERTIF'ICATE OF SERVICß

The undersigned hereby certifies that I caused.a true and correct copy of the foregoing to
be sent by ordinary United States mail, fi¡st class postage prepaid" on this 24th day of November,
2010, addressed as shown below, to the following:

Jeanelle R. Lust
Katherine S. Vogel
Knudse,n, Berl:heimer, Richardson & Endacott, LLP
3800 VerMaas Place, Suite 200
Lincoln, NE 68502

Thomas O'Connor
Deparftnent of Natural Resourcæ
301 Centennial Mall South
P.O. Box 94676
Lincoln, NE 68509-4678

David J
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Departmentuf

Nabral Besources

Filed in the 0epartment of

STATE OFIVEBRASKA

BEF'ORE TITE DEPARTMENT OF NATT'RAL RESOURCES

In the Matter of the Septe,mb et 20, 2010
Orders of the Ðeparhnent.Adopting
Associated Surface'Water Controls

Case 008-l0CC

PETITION F'OR INTERVENTION

The Upper Republican Natural Resor¡rces Dishict C"[¡RNRD'), by and through its

attomeys Rembolt Ludtke LLP, and for its Petition for Intervention pursuant to 454 Neb. Admin-

Code, Clrapter 7, $ 004 states as follows:

1. On or about October 18, 2010, petitioners Frencbman Cambridge lrrigation

DisFict, Bostwick lrrigation Disbic! Frenchman Valley hrigation Disfric! [I&RW Irrigation

Dishic! and Pioneer lrigation Dishict (collectivel¡ '?etitioners'), filed a Petition and Request

for l{earing (the '?etition") regtrding the integrated management plan of the URNRD (the

o'nVIP'), which the Department of Nafi¡¡al Re.sources (the 'Departnent') adopted along with

surface water controls contained in the IMP by order dated Septenrber 20, ZOl0. The

Department has deterrnined that a hering on the Petition will be held at a time and place to be

arranged.

?- On or about Nove,mber 8', 2010, the Deparûnent issued a Notice of petition, in

which the Deparffient noted that any intçrested person wishing to become a pafy to thå

proceeding may file a Request to l¡tervene with the Ðeparbent in accordance with 454 Neb.

Admin. Code,Chapter 7, $ 004-

3. Pursuant to 454 Neb. Admìn. Code,úàpter 7, g 004, the URNRD shows that its

legal rights, duties, privileges, immunities, and/or other legal interests may be substantially

affected by the proceeding initiated by Petitioners, and that the URNRD has an interest in the

llatural Resouræs at 4 iS
o'clorh fl M.lhis
dayú;føøb¿.2Q ¡o
fl!.?#,;,r,u, ,,.,,.,,
,'.':Å¿-: #, # çt'1,, æ - /,

I qï¡-t::

)
)
)
)

ffi#PY
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matter in this proceeding and in particular in the success of the Deparhrent in resisring the

claims ofPetitioners, as follows:

a- Pusuant to the Nebraska Ground'Water Management and protection Act

(the "Act'), the URNRD and the Departnent jointþ adopted the IMp,

which first becane effective in 2005.

b. In 2008, the URNRD and the Deparhnent jointþ reviewed and modified

the IMP based on relevant hydrotogic conditions in the Re,publican River

Basin.

c. In'z}}g,the URNRD and the Departrnent jointlyreviewed and determined

that the IMP needed to be updated in. light of issues raised during

arbitation between Nebrasþ Kansas, and Colorado as part of litigation

under the Republican River Compact.

d' On May 4,2QlO, the URNRD and the Deparünent reached agreement on

factors regarding revisions to the IMP as required by the Act. Fgllowürg

required joint notices and joint hearings on the revised IMP, the URNRD

and the Deparhnent jointly determined to implement the proposed IMp

revisions, with modifications, and to adopt associated surface and ground

water controls.

e. On August 3,2010, the URNRD adopted the proposed IMp and afñrmed

continued use of the ground water controls necessary for meeting the

. compliauce standard identifred in the IMp.

fl On September 20, 2010, the Departrnent adopted the IMp along with

surface water conbols contained in the IMp.
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g. The Act requires that the URNRD and the Department jointly deveþ,

review, revise, udopt, and administer the IMp, and the URNRD and the

Departnent bave so jointly acted in adopting the revised IMp.

h. Petitioners' claims a¡e directed at fi¡ndamental controls adopted in the

. IMP. The outcome of this proceeding will rmavoidably have a bearing on

how zuccessfril thb IMp is in reaching the goals and objectives jointly

adopted by the Departrnent and the URNRD for the IMp, and will thus

bear on the way both the Departnent and the URNRD administer the IMp.

Thus, the IJRNRD's legal rights, duties, privileçs, immunities, and/or

other legal interests may be zubstantially affected by this proceeding and

the URNRD has a real interest in the outcome of ihis proceeding. The

URNRD has an interest iu the success of the Department in resisting the

claims of Petitioners, and seeks to join the Deparhent in resisting

Petitioners' claims. The URNRD and the Departnent acted jointþ in

creating the revised IMp, and the revised IMp represents the final

decisions made by the URNRD and the Departnent.

The interests ofjustice and the orderly and prompt conduct of the prcceedings

will not be impaired by allowing the interve¡rtion of the URNRD. The proceeding

has only recentþ been initiated by petitioners, and they have thus far filed only

the Petition. The Departrnent has not yet ræponded to the petition. No hearings

have yet been set in the. proceeding and discovery has not commenced. The

IJRNRD's request to intervene comes nearly at the beginning of the proceeding,

and does not impair the interests of justice or the prompt couduct of the
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proceedings. The interests of justice are served by allowing the IJRNRD to

intervene given the natrne ofPetitioners' claims.

WHEREFORE, the URNRD asks that its iequest to intervene in this proceeding pursuaut

to 454 Neb. Ad¡nin. Code, Ctrapter 7,,$ 004 be granted, aligned with the Departueirt as a

Respondent-

DATED: Noveryrber 2 4, 2070.

UPPER REPIIBLICAN
RESOURCES DISTRICT,
Intervention.

NATURAL
Petitioner for

By: REMBOLT LUDTT(E LIP
1201 Lincoln Mall, Suite 102
Lincoln, NB 68508
(402)

By
J aryen (#22862)

CERTIF'ICATE OF SERYICE

The undersigned hereby certifies that I caused a kue and correct copy ofthe foregoing to
be sent by ordinary United States mail, ûrst class postage prçaid, on this 24fh day ofNovember,
2010, addressed as shownbelow, to the following:

Jeanelle R. Lust
Katherine S. Vogel
Knudserr, Bertheimer, Richardson & Endacott, LLP
3800 VerMaas Placg Suite 200
Lincoln, NE 68502

Thomas O'Connor
Deparbnent of Natural Resources
301 Centennial Mall South
P.O. Box 94676
Lincoln, NB 68509-4678

Page 4 of4

J Bargen

KS002707



STATE OF NBBRASKA

BEFORE TÍIE DBPARTMENT OF NATURAL RBSOURCES

ln the Maner of the September 20, 2010

$d"r: of the Departmãnt Adopting
Associated Surface'Water Controls

)
)
)
)

Case 008-tOCC

NOTICE OF'PETTTION

Pursuant to 454 Ntc 7 
?05'96' the Department gives notice of a petition for hearing filed withthe Department con:e{ng ¡t: qthg;;; to ad.iniste, t¡. urso"iæ"d surface warer controrsidenrified in its sepæmbei 20, 2010 oi¿ers 

"dõüü-tu;;.ä"Ëo *un.g"menr prans with rheupper Republican Natu"al R"sou.c"s ni.r¡., -à th" vriaîr" n"publican Naturat ResourcesDistrict The petitionwas filed by Frenc-ùan-camuriase i',ieã,io" Districr, Bosrwick krigarionDistrict, Frenchman.Valley lrrigutio, ó¡äcL H*nW íffig",iËOiroi.t, and pioneer ÍrlgationDistrict- The petition *r ró u àoå,.inul,- 
9J ,ËËär*enr,s srahlrory aurhoriry roadminister the adopted surface water controls identified in *r"'ãra*.*. A hearing on the matterunder the above caption will be treto, pìrsuan t to Neb. Rev. stat. g 46-750, $ 46-206, and

3å:iä"f,::i,iî':'*åî#'"," i"t"' iir,o"tt," o,,¿-pìo"¿i", +iq w"t- da*i-iode.ata

The Director has' appointed Ron Theis m be hearing officer for the hearing. The hearing officer
iläi:,lätiffi _ff ?:iffi"#åüîä,îT;n;ld'ö;äili'M",,$;,h,îö:äTs4676.
The Director has appointed rhomas o'connor rc represent the Departmenl He may be reached
åiJäiir"r'ffi;iï"iåä,îfiî;91 C;ìiå";ä""Mä's",iäli.o s'^ gq67¿'.-Lin.oro, NB

]i:rf,*:îäil,åiitheir proportional costs of rhe hearing transcripts (454 Neb. Admin. code,

Any interested person wishing to become a part{^to the proceeding may file a Request toInte¡vene in the Departrnent of N-atural Resources, 
-gor 

c"otriÃa MârI south, p.o. ¡ox=ôqozo,Lincoln' NE ó8509-4678,in u..oto*ã *iir, 4s4 Neb. A¡;;;.'c;;r. chaprer 7, g 004-

unless otherwise precluded by law, informal disposition may be m3de of any contested case by
Ji#ffi:' 

agreed settremeni 
"onr"n, 

or¿*r, oi ¿efault (sa wiø- Admin. code, chapter 7,

A party mây appear on his or her behalf in the 
3on1e9æ! 

case proceeding or may be representedby an attomey or other.reprcsentative as permirted uy la*. 
-Ãriä,b.*qu"nt 

pleadings shalt beserved by upon all the attorneys of record uoo up.on ünrepresented parties by the party filing such
8ïiäå,îår1ïi or such service sn¿i üe i¡.¿ *i,i' rr,ã'""r.i", (4s4 Neb. Ã¿*ir.'"co¿,,

i ä*cite
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A par.qy choosing to file a responsive pleading in ansì¡/er to ihe petition

;þy-s"o-f 1Þå1.Sg.J$*9'$5.+"¡"h Admin Cod,c, Chaprer 7, g 005.t6}-
¡nu$t do so wi-thin êWslty,-,,,.,.-,.

CERTIÍTCATE OFSERVICE

Ïhe undemigned æltifies that this Notice of Petifion and copy of the'filed petition were hand
deth¡eæd or serit by linst Class Uniæd States Mail, posrrye piepaid, on Novämber _*g_, 2010,
to:

JcanolleR'l-ust
Kathøine5. Vqgel
Knudsen, Berlùeimer" Richardso¡ & Endacott, t Lp
3800 VerMaas Plaee, Sr¡ite 200
Lineoh,ì{E 68502

Thomas O'Coünor
Department of ltlatural Resources
301 Centenniat Mall South
P-O. Box 94676
LinsokLNE 68509-4678

Attacbruents

Ron Theis, Headng Ofñcer

Rsn Theis; Hearing OfÊcer

t
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STATE OF'I\TEBR.{SKA

BEFORE THE DEPARTIì{ENT OF NATURAL RESOURCES

In the Matter of the Septemb er 20,2070
Orders of the Deparhent Adopting
Associated Surface rffater Conhols

Casc 008,10CC

PETITION FOR INTERVENTION

The Upper Republican Natural Resources District ('tlRNRD'), by and through its

attomeys Rembolt Ludtke LLP, and for its Petition for Intervention püsuant to 454 Neb. Ádmin.

Code,Chaptæ 7, $ 004, states as follows:

l- On or about October 18, 2010, petifioners Frenchman Carnbridge lrrigation

Distict, Bostwick Irrigation District, Frenchman Valley Irigation Dishic! H&RW Inigation

Distric! and Pioneer lnigation District (collectively, '?etitioners ), filed a Petition and Request

for Hearing (the '?etition') regarding the integrated management plan of the URNRD (the

'.IMP'), which the Deparhnent of Natu¡al Resources (the "Departrnent') adopted along with

surface water controls contained in the IMP by order dated September ZO, 2010. The

De'partnent has determined that a hearing on the Petition will be held at a time and place to be

arranged-

2, On or about November 8,2010, the Deparftnent issued aNotice of petition, in

which the Department noted that any interested person wiShing to become a party to the

proceeding may file a Request to Intervene with the Department in accordance with 454 Neb.

Admin. Code,Chapter 7, $ 004.

3. Pursuant to 454 Neb- Adn¿in. Code, Chapter 7, $ 004, the URNRD shows that its

legal rights, duties, privileges, immunities, and/or other legal interests may be substantially

affected by the proceeding initiated by Petitioners, and that the IJRNRD h¿s an interest in the
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matter in this proceeding and in particular in the success of the Departnrent in resisting the

claims ofPetitioners, as follows:

L Pu¡suant to the Nebraska Ground Water Management and Protection Act

(the "Act'), the URNRD and the Departuent jointly adopted the IMP,

¡vhich first becar¡e effective in 2005.

b. In 2008, the IIRNRD and the Deparhnent jointly reviewed and modified

the IMP based on relevant hydrologic conditions in the Republican River

Basin.

c. In 2009, the URNRD and the Department jointþ teviewed and determined

that the IMP needed to be updated in light of issues raised during

arbitration between Nebraskq Kansas, and Colorado as part of litigation

under the Republican River Compact.

d. On May 4,20L0, the URNRD and the Deparhnent reached agreement on

factors regarding revisions to the IMP as required by the Act. Following

required joint notices and joint hearings on the revised IMP, the ITRNRD

and the Department jointly determined to implene,nt the proposed IMP

revisions, with modiñcations, and ûo adopt associated surface and ground

water controls.

e- On August 3,2}l},the IIRNRD adopted the proposed IMP and atrrnred

continued use of the ground water controls necessary for meeting the

compliance standard idenfified in the IMP.

f On Septembør 20,2010, the Department adopted the IMP along with

surface water controls contained in the IMP.
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4.

g' The Act requires that the URNRD and the Department jointþ develop,

review, revise, adopt, and administe¡ the IMp, and the URNRD and the

Department have so jointly acted in adopting the revised IMp.

h. Petitioners' claims are directed at fl¡ndamental controls adopted in the

IMP. The outcome of this proceeding wil unavoidablyhave a bearing on

how successful thê IMP is in reaching the goals and objectives jointþ

adopted by the Deparhnent and the URNRD for the IMp, and will thus

bear on the way both the Deparhnent and the URNRD administer the IMp.

Thus, the IJRNRD's legal rights, duties, privileges, immunities, and/or

other legal interests may be substantially affected by this proceeding and

the LIRNRD ha,q a real interest in the outcome of this proceeding. The

URNRD has an interest in the success of the Department in resisting the

claims of Petitioners, and seeks to join the Deparhnent in resisting

Petitioners' claims. The LTRNRD and the Ðepartment acted jointly in

creating the revised IMP, and the revised IMp represents the final

decisions made by the URNRD and the Deparhnent.

The interests of justice and the orderly and prompt conduct of the proceedings

will not be imraired by allowing the intervention of the URNRD. The proceeding

has onlyrecently been initiated by petitioners, and they have thus far filed only

the Petition, The Department has not yet responded to the petition. No hearings

have yet been set in the proceeding and discovery has not commencsd. The

URNRD's request to intervene comes nearly at the beginning of the proceeding

and doe.s not impair the inte¡ests of justice or the prompt conduct of t.he
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proceedings. The interests of justice are served by allowing the URNRD to

intervene given the natu¡e ofPetitioners' claims.

WHEREFORE, the IIRNRD asks that its request to intervene in this proceeding pursua¡rt

to 454 Neb- Admin- Code, Chapter 7, .$ 004 be granted, aligned with the Ðeparhe,lrt as a

Respondent.

DATED: November 2 4, 20LA -

UPPER REPUBLICAN
RESOI.IRCES DISTRICT,
Intervention.

NATURAI
Petitioner for

By: RBMBOLîLUDTKBLLP
1201 Lincoln Mall, Suite 102
Lincoln, NE 68508
(402)

By
(#22862)

CERTIFICATE OF' SERVICE

The undersigned hereby certifies that I caused a true and correct copy ofthe foregoing to
be sent by ordinary United States mail, first class postage prepâid, on this 24th day of November,
2010, addressed as shown below, to the following:

Jeanelle R. Lust
Katherine S. Vogel
Knudsen, Berklreimer, Richardson & F.ndacott, LLP
3800 VerMaas Place, Suite 200
Lincoln, NE 68502

Thomas O'Coruro¡
Department of Natural Resources
301 Centennial Mall South
P.O. Box 94676
Lincoln, NE 68509-4678

J.
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BEÌ'ORE TEE NEBRASI(Á. DEPARTMENT Otr' NATI]Rá.L RESOURCES

Fre,îrchmaa Cambridge hri gattotDistuic!
Bostwick lrigation DishicÇ
F¡enchm ar Valley hrigation Distic!
H&RW Inigation Dishic!
Pioneer Irri gation Distri c!

)
)
)
)
)
)
)

Petition and
Request forHearing

Petitioners.

CoMES NOW Petitionerg Freirchman Cambridge brigation Distuic! Bostwick ¡rigation

Distict, Frenchman Valley úrigation Distic! Hd&w úrigation Distoict, and pioneer ¡rigation

DishicÇ and allege and st¿te as follows:

1. Freirchman Cambridge Irrigation District is an irrigæion dis.hict organized on April lg,

7946, and' existing purzuant to Nebraska's irrigation disþict laws, Neb. Rev. Stat. $$ 46-
' 101 to 46-lzt,with its principal place ofbusiness in cambridgg Nehraska.

2' Fre¡rchman cambridge rrrígation Dishict is the operator of irrigation works and is the

owner of wate,r rights for surface water natural flow within the Republicen River Basin in

Nebraska and receives supplemental stored water ftom the federal reserr¡oirs owned by

the Bureau of Reclamation.

3. Bostwick ftrigation Ðistrict is an irrigation dishict organized on April 12, 194g, and

existing pursuant to Nebraska's irrigation district laws, Neb. Rev. st¿t $$ 46-101 to 46-

128, v¡ith its principal place ofbusiness in Red cloud, Nebraska

4' Bostwick úrigation District is the operator of irrigation worls and is the owner of water

rights for surface water nahral flow within the Re,publican River Basin in Nebraska" and

reseives supplelnental stored water from the federal resen¡oi¡s owned by the Bureau of

Reclamation and the Corps of Engineers.
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5. Frenchman Valley Inigaiion Dishict is an irrigation dishict organized on February 26,

lgl2, and existing pursuant to Nebraska's irrigation distict laws, Neb. Rev. Stat. $$ 46-

101 to 46-L28, with its principal place ofbusiness in Culbertson, Nebraska-

6. Frenchman Valley hrigatioar Dishict is the operator of irrigation works and is ihe owtref,

of water rigþts for suftce waler natural flow within the Republican River Basin in

Nebraska" and receives suppleme,ntal s'tored water from the federal reservoirs owned by

the Bureau of Reclamation.

7. HdrRïV hrigation Dishict is an irrigation distict organized on Nove,nnber 1, 1955, and

existing pursuant to Nebraska's irrigation dishict laws, Neb. Rev. Sta.L $$ 46-101 to 46-

128, wiå its principal place of business in Culbertson, Nebraska

8. H&RW Írigation Distict is the operator of irrigation works and is the osrner of water

riehts for surface water natural flow within the Republican River Basin in Nebraska, and

receives zupple,meirtal stored water from the federal reservoirs owned by the Bureau of

Reclamation.

9. Pioneff Inigation Disbict is an inigation district organized and existing pusuant úo

Nebraska's inigation disüict laws, Neb. Rev. Stat. $$ 46-101 to 46-128, with its principal

place ofbusiness in Haigler, Nebraska

10. Pioneer Inigatioo Distict is the operator of irrigation works and is the owner of water

rights for surface water natural flow within the Republican River Basin in Nebraska

11. The Department of Natural Resources (DNR) is the official st¿te ag€,rcy in connection

with water resonrcss regulation and developmeirt, with general authority over all matters

pertaining to water rights.
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12. On' or about September 2Ð,2010, ths Nebraska Dqmrhnent of Natural Resources issued

orders adopting ihe Upper Republican Nahral Resou¡ces Dishict Integrated Management

Plan f'Upper Republican IMP') and Associated Surface Water Controls, and the Middle

Re'publicanNatural Resources Þishict Integrated Managementplan (Middle Repubtican

IMP') and AssociaJed Surface Wator Conhols.

13. The Uppe* Republican IMP aad the Middle Republican IMP contain identic¿l surface

water controls that will be administered by the DNR.

14. The surface water conFols provide that Nebraska will recopize a priority date of

February 26,7g48,for Kansas Bostwick lrigation Disbict for the reguÌation of natural

flow between Harlan county Lake and superior-courtland Diversion Dam.

15. The Republican River Compact divides the '?irgin water supplt'' between Nebraska"

Kansas and Colorado and is based on each state consuming their share and only their

share ofthe Basin's water supply.

16- The surface water contuols create a'Compact Call.'In "Compact CalI" years, the DNR

will regulate and administer surface water in the basin as necessary to enswe Nebraska's

compliance with the Republican River Compact The "'Compact Call'will ¡esult in DNR

issuing closing notices on all natural flow and storage permits in the basin until such time

as DNR - . . determines that yearly administ'ation is no longer needed to ensure Compact

complianoe."

17' The surface water controls require that the DNR 'Torecast" whether there will be

sufficieirt surface water to meet Nebraska's obligations under the Republican River

Compacl If it is estimated that there is insufficient water to meet all the demands for the

water, the DNR will iszue closing notices on all natural flow and storage pennits.
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18. The DNR's authority to regulate surface water appropriation rights ié Uased upon the

docftine of prior appropriations under which the surface water appropriation rights are

regulated according to priority and the t¡4re of use. If water is insuffisient for all usas,

junior appropriation rigþts are shut down for the be,nefit of senior appropriation rights.

However, just compensation is due for such shut downs. The DNR's surface water

controls which relate to forecasting and the "Compact Call" are inconsistent with and

conhary to Nebraska law, the doctrine of prior appropriations and the DNR's procedure

for regulating and monitoring surface water appropriation rights. Seg specificall¡ Neb.

Rev. Stat. $$ 46-231, 46233.307, andNeb. Const. ârt. XV, $ 6.

19. The surface water controls and integnted mqnageilnent plans do not reach or meet long

term sustainability goals as required in Neb. Rev- SaL $ 46-715(2).

20. A'Compact Call" is not ar¡thorized byNebraska law. Neb. Rev. Stat $$ 46-715 and 46-

716.

21- A "Compact Call" is not auihorized in the Republican River Conpact or the 2002 Final

Settlement Stipulation.

22.1\e total shut rlown of su¡face water direct irrigation uses in the integrated managernent

plans is not authorized by Neb. Rev. Staf- ç 46:116.

23. The total shut down of storage appropriations in the integrated manage,ment plans is not

authorizedbyNeb. Rev. Stat. $ 46-716.

TWHEREFORE the Petitioners respectfully request a hearing for determination on the

stahrtory authority of the DNR to administer the surface water controls ado'pted in its Sq*ember

20,201,0 Orders.

Dated this 18th day of October, 2010.
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Respectfully Submitted B¡

Frenchman Cambridge Inigation Dishicl
Bostwick Inigation Dishict,
Frenchman Valley trigation Distic!
H&RW Irrigation Ðistric!
Pioneer lrrigation Distrio!

Petitioners.

By:
J R-
Katherine S. Vogel -
KNUDSEN, BERKIIEIMER.
RTCIIARDSON & ENDACOTT, LLP
3800 VerMaa$ Place, Suite 200
Lincoln, Nebraska 685A2
(402) 47s-70r1

CtsRTTFICATT OF SERVTCE

The undersigned hereby certifies that she cansed a tme and correct copy of the foregoing
Petition and Request for Hearing to be served by hand delivery on this 18th ãay of October
2010, upon the following:

Deparbnent of Natural Resources
301 Centennial Mall South
4ù Floor State Office Building
Lincoln, Nebraska 68 509 467 6
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