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EXHIBIT B
TO
THOMPSON TOUHY REQUEST



No. 126, Original
¢

In The
Supreme Court of the United States
¢

STATE OF KANSAS,

Plaintiff,
v.

STATE OF NEBRASKA
and ‘
STATE OF COLORADO,
Defendants.
¢

BEFORE THE OFFICE OF THE SPECIAL MASTER
¢

NOTICE OF DEPOSITION OF MR. AARON THOMPSON
AND SUBPOENA DUCES TECUM

The State of Nebraska hereby gives notice that it will take the deposition of Mr. Aaron
Thompson, before a court reporter, at the Nebraska Attorney General’s Office, 1221 N Street,
Suite 601, Lincoln, Nebraska, on Janunary 24, 2012 at 9:00 a.m through 5:00 p.m.

The State of Nebraska hereby requests that Mr. Thompson bring to his deposition any
supplemental materials, information, data, model runs, studies, repprts, electronic and other
communications, maps, GIS information and data, or any other tangible things not previously
produced but which are responsive to the Subpoena to Produce Documents issued to Mr.

Thompson by the State of Nebraska on September 1, 2011,
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In addition, the State:of Nabraska requests that Mr. ‘Thompsen biting all cthé inatsifals
fouridational to. the testimony that Mr. Thempson will provide:for the State-of ausas; as Hsted in

Kansas” filing iry this action dated November 18, 2011; The Case Managerhent Plai £or this:

action is attached heroto-as Exhibit A, The:provisions of Rule 45(e) and (d} of:the Federal Riites
iof Civik Prosedure arg:attached hereto ay Exhibit B, s required by Rule 45(a)(1)(A)iv) of the
Federal Rules of Civil Procedure: This Subpoena is issued pursuant to. Féd. R. Civ, B,
45(@)(3)(B) by Jusiin B Tavene, Counsel of Record for the Stafe: of Nebraska, Nebasks
Attorney. General’s Office;, 2115 State: Capitol; Linceln, Nebiaska, 68509:

Respectfully subinifted this-Oth day of Decerrber, 2011,

STATE OFNEBRASKHA,

Jon C,BRUNING _
Attorngy General 6f Nebraska
Davis B, L BQKSON

.Assvstanf Atromey General
Pogt Ofﬁce Box 98929

DONALD G BLANKENAT

TrHoMAS T WIEMOTH _
Special Assisfant Attorteys General
BLANKENAUWILMOTH LLP

206 80uth:13% Stteet, Snite 1425
memln, Nebraska 6_8,5_98-’2002

t @aquaiawvers cam

d%tame_:ysﬁr State of Nebraska.
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No. 126, Original

In The
Supreme Court of the United States
¢

STATE OF KANSAS,

Plaintiff,
V.

STATE OF NEBRASKA
and
STATE OF COLORADO,
Defendarnts.
4

CERTIFICATE OF SERVICE

I, Justin D. Lavene, counsel for the State of Nebraska in the above-captioned matter,
hereby certify that onm December 9, 2011, the original and one copy of NOTICE OF
DEPOSITION OF AARON THOMPSON AND SUBPOENA DUCES TECUM were ¢-mailed
and/or mailed to the non-party deponent and all parties as indicated in Appendix A of the Case
Management Plan dated April 28, 2011.

I further certify that on the same date, this Certificate of Service was distributed to the
parties listed below as specified in Appendix A of the Case Management Plan:

Hon. William J. Kayatta, Jr. Peter J. Ampe

Special Master Counsel of Record

PIERCE ATWOOD LLP First Assistant Attorney General
One Monument Square Autumn L, Bernhardt

Portland, ME 04101 Assistant Attorney General
cumland@PierceAtwood.com Federal & Interstate Watcr Unit

Natural Resources & Environment Section
1525 Sherman Street, 7™ Floor
Denver, CO 80203

cter.ampe(daisiate.co.us
autumn.bemhardt@state.co.us




John B, Draper
Counsél of Record
MeNTGOMERY & ANDREWS; PA
‘P.O. Box 2307

-Santa Fe, NM 8750422307
jdraper@montand.com

Dersk Schimidt
Attorney-General
State of Kangas

120 8W 10th Strest
:Topeka, Ks. 666[2

Chiis Gmncwal @ sgg Org;
Burke.Griges@ikdaks.gov.
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David B Versilli, Ir.
Counsel of’ Record

.iames duboxs@usdoi BOY

- Aaron Thompson, Area Mandger-

Buzéan of Béclanrati

Nebraska- Katisds Ateq: -Ofﬁce
Federadl! Bw};dmg, 203 West. 2td:Street:
Grind Island NE 68801-5907

Gounsel 6f Resord
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UUNarrative Response to Q’,'I' 8, & 10:

RECLAMATION STATEMENT ON
CONCERNS WITH PROJECT VIABILITY
IN THE REPUBLICAN RIVER BASIN
March 4, 2009

Bureau of Reclamation Involvémert and Major Interests in the Republican River
Basin

The:devastating effects of a severe drought in.much of the western United States during

~ the 1930s was a.major conttibutorto the states’ strong interest in secking Federally

. assisted water developrhent in the Basin. . During the: late 1930s when the U, S, Bureau
of Reclamation (Reclamationy was inifially investigating the water projects in the Basin,
we believed the first step to. Federal water development was negotiation of a eompact
between Nebraska, Kansas and Celorado allecating water equitably beiween the stafes.
This was needed to prevent conflict between the states and to.insure long term project
feasibility, protecting the large Federal investment. Reclamation requested that the states
enter into negotiations to complete this necessary step. Reclamation stated ina 1940 '
Recomaissance Report on the Basin (Project Investigation Report No. 41): “To avoid.
expensive litigation ag a result of possible conflicting uses of water in the various states,
further developmerits for :1mgat10n should be preccded by athree-state compact or similar
agreement on use of watér.” The negotiations for this compact were entered info by the
three stateés and the Compact was signed by the stafes and the representative of the United
States on December 31, 1942 Ratifieation of the:Republican River Compact {Compact)

by the States and the 1.5, Congress followed in 1943. Although the Uniited States was
not one of the original partiés: to the Compact, Reclamation actively participated in the
negofiating process by providing technical data and assistance to the States. Reclamation
assisted the states in the Compact negotiations by preparing hydrelogy analysis for the
Basin and sharing Reclamation’s preliminary water devclopment plans with each of* the
states.

Once the- Compact was finalized, this water allocation laid the framework for the final

- planning and design of a system of Federal reservoir and irrigation projects that would
agsist each of the states in developing their allocated share of the Republican River.
Reclamation believed that by acquiring necessary state water rights and designing its
projeets: within each state’s allocated share of the water, the water supply for these

"Federal projects would be protected against later water development. Between the late
1940s and 1960s seven Federal dams and reservoirs were constructed in the Basin above
the Nebraska-Kansas stateline. Six of these are Reclamation projects and one is a Corps
of Engineers project. Six irrigation districts were also developed which presently receive
1mgat10n water from these reservoirs. Reclamation entered into repayment or water

* service contracts with each of the irrigation distriets to provide for repayment of the

irrigation portion of construction and their associated operation, maintenancs, and

~ KAN. EXHIBIT 77
Kan. v. Neb & Celo. No, 126, Orig..
Arbitration Initiated 10/21/08 ~
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replacement (OM&R) costs for these projects. This was done with the expectation that
the irrigation districts would be able to repay their share of the project costs.

Construction costs associated with the Republican River Basin Reclamation projects
totaled more than $233,000,000. Of the total construction costs, $139,000,000:was
allocated to-irrigation and subject to reimbursement to the Federal-government. The-
remaining constrisction costs were allocated to non-reimbursable public benefits such as
flood control, fish and wildlife, and recreation. In accordance with Reclamation law,
irrigation distriéts are responsible for repayment of the.total constriiction costs allocated
to irrigation, subject to their ability to repay these costs, In cases where it is determined

. that irrigation districts lack the ability to repay their share of the total construction costs
allocated to irrigation, the remaining construction costs are included in the rates charged
for the purchase of hydropower generated at Federal facilities ix the Missouri River
basin. This is knows as “aid-to-ifrigation™. Of the approximiate-$139,000,000 irrigation.
construction costs, about $39,000,000 will have been repaid by districts; leaving:
approximately $100,000,000 to be repaid by Federal power users. These costs do not
intiude thie futuré revenues received from the associated OM&R costs for these projects:
The reduced water supply also has effects to the local and State economies as a result of
lower crop yields and decreased recreational opportunities. These types of effects are not

_ quantified in the above metitioned impacts,

The total active conservation storage comtent in the seven Federal reservoirsiis 480,051
acre-feet and the total project irrigated acreage served by the Federal projects is 137,594
acres. The.City of Norton, Kansas also receives municipal and industrial water from
Keith Sebelius Lake, a Reclamation reservoir in Kansas located on Prairie Dog Creek.
The Federal projects: also provide significant fish and wildlife, tecredtion.and flaod
control benefits. Each of the Federal pro_lects was granted stafe water rights #nd Water use
by these projects is an integral part of the river: system and the Compact allocation of
water for each state.

History of Inflows and Water Deliveries at Federal Projects

Our records. show that surface water flows in the Basin began to decline significantly in
the late 1 960s right at the time groundwater d‘eve‘lﬁopmeﬁt in the Basin was expanding ata
rapid rate. The following table provides a comparison of reservoir inflows over
progressive penods of time. The colurnn labeled “DPR” refers to the expected reservoir
inflows contained in the Definite Plan Reports:(DPR), prepared for project planning
purposes in the 1950s, The remaining columms show the ayverage decade inflow for each
de¢ade between 1956:4and 2005. Thflows have steadily deeliried sinice the projects were
first planned to a level that is generally less than 40 percent of the DPR inflow. The DPR
inflows were based.on the historic records existing &t the time the reports were prepared
with adjustments for anticipated future upstream depletions. Significant irrigation .
development from groundwater wells was not anficipated af that time. Historle monthly
inflow records for each of the reservoits are included in folder Q.1. Graphs displaying
reservoir inflow versus anmual precipitation and well development are alse inchuded in
this folder. These graphs indicate that the decline in inflow is not a result of a change in



the average precipitation amounts. The decline in inflow does, however, correlate closely
with the increase of irrigation well development.

Federal Reservoir Average Anhual Inflow - Acre-Feét

PPR .
AVERAGE  1956.7865 18664075  1976-1085 198516095 1;995-‘2‘305'
BONNY (Armel-Uni) j08%0 45,800 28,500 17,200 18,600 40,300
Pen;'enjagn of DPR - - : - - 118% 6% - ‘EE% 84'% mf.
ENDERS.(F-C Dhvison) 55,100 56,800 -48,700 29,200 20,800 11,860
Percentage.of OFR ’ 103% Ba% B 7% 21%
SWANSON (F-G Division) 116,308 124,100 82,908 67,100 58,700 §2,300 .
Percentage 6f DPFR J05% 72% —EB'% B1% 8%
HUGH BUTLER (F-G Divislon) : 16,300 22,306 23,800 19,500 17,400 13,300
Parceritage of DPR T15% 122% q01% 00%: (133
HARRY STRUNK {F-G Division). -56,800 508,700 51400 42,300 40,800 45,500
‘Parcentagsaf OPR 108% 80% 4% T2% 63%
NGHTON {Almena Unit). 26,600 20,400 1,400 4,500 8,200 ‘0,960
Parcantage of DPR % A2% 12% 3% AN
HARLAN GOUNTY {Bostwick Division) 359,000 368,800 246200 165,800 159,400 134,100
Percéntage.of OPR ) 108% 68% 46% 5% Ny

Reduced surface water supplies have caused project water deliveries, throughout the

Basin, to deeline. Groundwater development and other activities in the Bagin directly

impact the water supply for the canals associated with the Federal proj ects. The-

following table shows the planned full service canal deliveries to the farm ineluded i in the
DPRs versus actual average canal deltveries to the farm for several ten year time periods.
This table shows a consistent, progressive decline in water deliveries to. ungated farms

served by these canals.

N8410
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Average Water Dellverias-to thie Farn «InchaslAtre

DPR Fulf
1966:1975 1678-1585 1986-1985 1996-2008. Supply
‘CULBERTSON emm: ' 172 9.7 _ .82 a5 8.0
CULBERTSON EXTENSION 14,6 7.8 5.1 2.7 18,0
MEEKER:DRFTWOOD TANAL : 16:8 125 - 12:4, 7.1 T 180
' REDWILLOW GANAL. NTY S 127 125 74 Y
CAMBRIDGE CANAL .1 127 14.4 06 180
BARTLEY GANAL. 15.8 136 s07 81 18.0
ALMENA CANAL 8.8 13- 17 34 8.0
Bostwick Division .
FRANKLIN CANAL 5k 12.4 108 8.3 18:0
WQN_EE CANAL . 16.8 18,2 8.7 7.7 18.0
FRANKLIN PUNP GANAL 118 1.3 8.7 Y 16.0
SUPERIOR GANAL 14,8 132 10.0 8.2 182
COURTLAND GANAL (NE) 10.5 o6 7.5 8.0 18:0
COURTIAND CANAL (KS) 10.5 1o B.® 105 180

An incregse in groundwater wells i the basin, for irrigation development, became
particularly evident duting the 1960s and 1970s. Between 1660 :and 1980 over 8,000 new
wells ‘were developed-in Nebraska within 12 miles of & major stream in the Basin above
Hardy, Nebraska (source: Nebraska Department of Natural Resourees (DNR) well
database). This time frame corresponds closely with a noticesble decline in base flows
throughout the Basin providing evidence that there is a significant aquifer-streamfiow
interaction. Subsequently, significant declines in groundwater levels have continued to
occur in the upper Repubhcan River (Sourcc USGS). Reclamation believes, based on
this data, that groundwater ntumng is occurring in the basin and that without.a significant:
reduction in. groundwater pumping, the water supply for Reclamation’s projects in the
Basin will continue to decline. This is furfhier supported in the report prepared by HDR
Consultants in June: 2006 entitled “Hydrologic Trends and Correlations in the Repubhcan

River Basin in Nebraska *

The reduced water supply avazilable to-the Reclamation irrigation districts (districts) has
si gmﬁcantly impacted the districts’ ability to repay their share of the Reclamation project
costs in the: Repubhcan River basin. During the districts” contract renewal, in the mid

' 1990s, the irrigators® ability to repay the Federal project costs was carefully reviewed and

adjustmerits in cost allocations were made consistent with-current poliey. These
adjustments were primarily a result.of the depleted water supply. In testimony
preparation, Reclamation réecently evaluated the reduced revenue to the Federal
Government caused by the depleted water supply. From the execution. of the new

N8410
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contracts to date, the reduced revenue to the Federal Government has been approximately
$5,000,000.

Nebraska Republican Basin Natural Resources Districts® Integrated,Managém ent
" Plans (JIMPs) and The Protection of Reclamation’s Major ,Inter'es_t-'i_n the Basin

' Under Nebraska State law (LB 962}, the Natural Resources Districts (NRDS) and DNR

 are required to develop Integrated Managerment Plans (IMPs) for integrating the -
management of the surface and gioutidwater supply for streams that are desxgnated as
fully appropriated. While the IMPs prepared jointly by the NRDs in the Basin and DNR

. are an important first step in controlling groundwater depletions, we do not believe that -
the groendwater pumpmg allocations provided in the current plans are sufficient to
prevent groundwater mining in the basin. Reclamation has provided written testimony at
each of the IMP hearings held in the Basin outlining our concerns including our concern
that the plans do not permit equity -aniofig Witer users as they still favor groundwater
users over surface water use. A copy of each of the written testimonies provided at the
hearings is included in Folder Q 9. Our experience leads us to believe that sustained
Compact compliance requires addressing groundwater mining in the basin. It is our
position that ground water consumptive use must be reduced to allow base. flows to
recover. to a level that will allow both Colorado arid Nebraska to consistently comply with
the Compact,

_ The Federal storage projects provide significant benefits; storing water du’ring higher

_ runoff periods and then releasing this stored water to help augment low river flow
conditiens, This stored water helps satisfy project irigation requirements and enhances
river flows for other downstream needs. During 2006, 2007 and 2008 the state of
Nebraska and the Republican River Basin Coalition entered into agreements with
Reclamation &hd sorhe of its irrigation districts to purchase portions of the districts” water
supply. This:purchased water was used to help Nebraska in their effort to cornply with
the Compagt. 4

Groundwater pumping and ather upstteatn uses are progressively depleting reservoir
inflow. Without additional limits and controls on groundwater pumpers; irrigation
deliveries and other important project benefits will contirine to decline, irtipators’ ability
to repay thc federal mvestment will be reduced, and Rcclarnatlon s abllzty to malce stared
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United States Department of the Interior

BUREAU OF RECLAMATION ,

Great Plains Region BUREAU OF ¥ TION
WL SRS Nebraska—Kar_rsas.{lrég. Office NEB RASKAJ(A&E%S PROJ EC%‘S
NK-100 Grand Tt s 1897 Mook Marasha
PR FV | rand Tsend, Nebraska 69902-1607 7 . o

" ’ - NOY - 120
~ Upper Republican Natural Resources District “Action Cem';‘,“&t’cﬁy

PO Box 1140 . . , '
imperial, NE 69033 ' lni‘hais T _;nafe'

Subject: Written Testimony; Upper Repubhcan Natural Resources Distyict (URNRD)
' Public Hearing

Dear Sir

Enclosed s the written testimony of the Bursau of Reclamation, Nebraska-Kansas Area
Office submitted for the public hearing records as condictad by the URNRD regarding
the proposed modifications of the integrated management plan and amendmients to
contrgls partamang to Groundwatet Control in the URNRD, Specific comiments
goncerning the draft infegrated management plan ate insluded as part ofthe gbove-
referenced testimany.

Thank you forthe opportunity to provide testimony aiid comments t6 your proposed
integrated management plan, [f you have any guestions, please contact me at the
ahbove address or telephone 308-388-5300,

Sinoerely,

Aamn M. Thompson
Area Manager

Enclosure

KAN. EXHIBIT 78
Kan. v. Neb & Colo. Na. 126, Orig.
Arbitration Imnated 10/21/08

o



N8410
14 of 51

c6: Ann Bleed, Dirsctor . -
‘Nebraska Department of Natural Resources
P. Q, Box 94676
Lincoin, NE 6B508-4676

Lee Orton, Attorney at Law
. 1233 Lincaln Mzll, Suite 201 -
Lincoln, NE. 68508 . - - ,

Mike: Delka, Manager o
Bostwick Irrigation District in Nebraska

P.Q. Box 448 .

Red Clopd, NE 68870-0446

Roy Patterson; Supstintendent
?Frgnchmanucmmbridg_e Irrigation District
pP.O, Box 116

Camibridge, NE 69022

Dori Felker, Manager
Frenchman-Valley and H&RW Irrigation Disfricts
P.0. Box 297
Cuibertson, NE 68024
wienclosure to alf

be: GP-1000 (Mike Ryan)
: GP-4600 (Gdrdon Aycock)
NK-100 {Judy OSullivan) .
NK-300 (Mike Kube).
RRZ00(MAT SWardeE)
wlenclosureto all  °

VUBR:SFRonshaugen:ireichert:1 0/31/07:308-368-5304
TransmittalLtrWRitten TestimonyRNRD10302007 .doc WTR-4.11 FY
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Statement of the Burean of Reclamation
Nebraska-Kansas Ares Office
Aaron M. Thexipson, Area Manager

Regarding Proposed Integrated Management Plan for the
Upper Republican Natural Resources D:stnct

Noveémber 1, 2_.007
EXPERTISE

This. statement Was prepared by Bureau of Reclamation (Reclamation) personnel having
extensive experience with the hydrology of the Republican River and the construction
and nperaﬁon of Reclamiation and Corps of Engineers projects in the basin, This
experience also includes considerable invglvement with the Republican River Compact
(Compact) celeulations and the 1998 Compact litigation and 2002 setflement,

.’RECIJNT HISTORY

The original Compact, signed in 1942, was negotmted and- draﬂed with the knowledge
that significant federal waterresource develapment was being planned for the basin. The
natural flow rights associated ‘with the Federal projects have priority dates thatvary from
1890 to 1954 and nnmerous small rights with later priority dates. An instease in,
_groundwater wells in the Besin, fordrrigation development, became particularly evident
fn:the late 1960"s, The following graph shows the i mcreasem the nuumber of wells over
time which corresponds closely with a noticeable decline in inflow to Enders Reservoir.

Computed infiow irto Enders and Numbet of Wells by
-Copmpletion Date in Chase C“:ou:nty,: NE

70000 - e i . : . ¢ 1600
] BOTOD 1 L'144‘.&)‘
o 50G00 1 T 20 »
| 3., Q
5 o 1000 %
B 40000 + 5
18 . 4 a0 g,
‘e 30008 , y ' . 5
K 1 1pmw &
& 30000 - / ' 4
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. 'OnMay 26, 1998, Katisas filed & cothplaint with the United States Sopreme Court -~ -

(Court): Kansas elleged that the uge of groundwater wells had resulted in-the
appropriation by the State of Nebraska of more than its allocated equitable shave of the
watets of the Republican River. [n 2000 the Supreme Court ruled frat the Republican
River Compact restricts & compacting State's consumption of groundwater to the extent
the. consumption depletes stream flow in the Repubhcan River Bagsin, A Stipulated
Settlernent was reached and approved by the Court in May 2003, This Stipulated .
Settlement established general tenms governmg ilte. settlemcnt Compact accounting, and
* additonal adminisiration requirements, ~ 7

In 2007, the NRD Coalition signed agreements ‘with several Imgauon Districts to lease:
portions of their water. supphes to agsist with Nebraska’s Compact Compliance, Dueto
cutrent pending litigation it is uneertain when pajnisnt iriay bé tiade to these Irrigation
Districts. This uncerfainty could negatively affect the future waorking relationships of all
parties involved, including this agency.

COMPACT RULES AND CALCULATIONS

Changes to the Comp act sccounting calculations resulting from the 2003 Settlement
Stipulation‘included the gccounting of'all groundwater depletions and averaging the
states consumptwe uge and 1ts Compact ailoca.tmn over 3 pened of yems The

stored in, Federal reservoirs is not couufad as part of the basin watea supplyuntﬂ itis
released ot the reservoit, ‘Water réleased from Federal reserviis becomes Compact
water subject to allocation r.mly aftér it is either diverted ox flows by & Comopact gage.”
‘Water released from reseivoirs in Nebrasla becomes Compact supply aid is dlloeated
accordingly: As n result, thie release of stored water for diversion and use by Nebraska
irrigation districts is beneficial to Nebrasks’s Compact complience. This release of
stored water incteases Nebragka's Compact allocation by an smount-that exceeds the
resulting congtimptive use assigried to Nebragka. This resultsin anet posltwe
eomtribution to Nebraska’s Compact comphanoe. On'the other hand, puthipisg of

groundwater in Nebraska results in.ax increase to Nebraska's alloeation fhat is less than
the i increase in-consumptive use that results from the groundwater use, Because of the
current inibalance of groundwater use in the- bagin, groundwater depletions have resulied
in significant Compact eompliance deficits for Nebraska.

CURRENT CONDITIONS

For the 1998-2002 bageline period, Nebraska’s fotal allocation averaged 288,000 acre-
feet/yoar: Since-official Compact accounting began in 2003 through 2006, Nehraska's
allocation has aversged 205,000 acre-feet:and Nebraska's use has averaged 250;000 atre-
feet, each yearresulting in corputed beneficial consumptive use. excegdmg the
allocation, This deficit follows the redubtion in sturface water supphes in the basin,
Nebraska is curvenfly using about 75% of the tptal water being used in the basin while it
is allocated about 56% of the total Compact supply. This has created the deficits ranging




-
uy

from about 25, 000 t0 40,000 acre-fest annually smce Compact Setflement accountmg

 was initisted.

CONCERNS

Reclamation is vély congerned Wiﬂx.NqbraEk&’s. failure to meet Compact complianee
since Compact compliance accounting was reinitiated in 2003, Reclamation is even more

“coneerned about the continuing depletion of inflows fo the Federal reseryoirs (namely -

Enders Reservoir and Swanson: Lake). Federal projects were constructed based on-the

concept that project surface water rights would be protected. Itneeds to bemoted that

Endszs Reservoit has experienced the most severs reduction in inflows of all Federal
reservoirs in the Republicen Rivet Basin in Nebraska, Priot to construction.of Trenton
and Bnders Dams, 4 Definite Plan Report (DPR) was prepared by Reclamation for
Congress. Thefollowing table shows the average flowa that were included in the DPR
compared to-the actual flows experienced since 1956, The talle depicts the historic
decline of inflows since the projects were first developed, OFf specific concern is the
inflow decling over the last. 20 yearperiod. This decline cannot be attributed to.8 decline
in precipitation. The average precipitation of Republican River Compact Administration
precipitation stations forthe 1986-2005 period was 20,98 inches, which iz 103% above
the 1918-2005 average. . ;

RESERVOIR INFLO'W COMPARISONS — Acre-Feet

P11~ T/ T T A ) , ‘
DPR  AYERAGE AVERAGE  5Yr AVERAGE ACTUAL

RESERVOIR _ AVERAGE _1956-1875 19862005 _ 2001 2005, ‘ 2006
SWANSON 115,300 102,000 . . 45,000 ' i‘r,van 12,000
ENDERS 55,100 52,600 16,200 6300 4,200
TOTALS 170,400 154,600 61,200 . 24,500 ' 16,200
I‘crcenhge ol DIR : . +91% 36% 14% . 16%

Reduced surface water supplies have.caused project water dr.hveues, throuphoutthe
‘Basin, to decling over the last 40 years. Activities in the URNRD direstly i 1mpact thia
water supply for several canals associated with Federal projects in the Basin. Declines in
return flows from these.canals have reduced supplies to downstream Pederal projects.

The following table indicates the canel deliveries for several time penods showing a
progressive declifie in water deliverfes to the farms.-

N8410
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WATER DELIVERIES - INCHES/ACRE

_ L MIELKER~
CULBERTSOM CULBERTSON DRIFTWOOD BARTLEY
e CANAL _EXTENSION CANAL CANAT CANAL
© 10661975 168 - - 146 - . - 16.8 1 .
. 10761985 135 . L , 135 13,6
T9BG-1005 124 51 12,4 10:7
1996-2005 %1 27 ) 7.1 51
2006 e 'y 0 49
2007 0.0% 6o 09 0.0

* No storage water dehvered matural.flow sold to DNR and NRD's.

Under Legislative-Findings, Nebraslka Statute 46-703; “The Legislature forther finds: (1)
The management, conservation, and beneficial use- ofhydrologmally connected ground
water and surfice water are essential to the continyed seonomic prosperity aad well-
being of the state, including the present and future development of agriculture in the
state; (2) Hydrologically eonnected ground water and surface water may xesd to bie
managed differenily from unconmected ground water and surface water in order to
permitequity among water asers and fo optimize the beneficial use of interielated
ground-water and surface water snpphes, ... (4) The Legislature recoguizes that:
ground water yse or surface water-use i one natural resources district mey haye adverse
. affécts on water'supplies i anather district orin an adjoining state. The Legislature
intends and expects that each natural resources district within which water use is
causing exterval impacts will zecept responsibility for grownd vater mandgement in
aceordance with the Nebraska Ground Water Munagament and Profection Act in
tlie same manner and-to the same extent as if the impacts were contained within that
disiriet; . .

Acoording to NE Stat. 46-715, the Integrated Managemem: Plan (IMP) should include
clear goals and abjectives with the purpose of sustaining the bialance between water uses
and water supplies, Reclamation is very concerned with this balance in the Basin as it
relates to surface water supplies for existing surface water uses. Based on indieations
fronm mode! runs that pravide inflow values for Enders Reservoir, streamflows will
continue to deeline even w1th 20% redisction in pumpitig and average hydrelogic
conditions.

REALITY
Republican River Compact overafl allocations for Republisa.n River watets are Nebraska

49.0%, Keansas 32.7% and Colorado 11.3%. Nebraska groundwater pumping is cutrently
caitsing aver 80% of the depletion to the streamflows in the Basin, As long as the




—— e - —

N8410
19 of 51

groundwater-depletion is af this at or near this percentage level, significant surface water
will be rieeded to offset Nebimska's groundwater depletion and to.achieve Compact
Complience, The deficit offset is likely to be as mueh as-60,000 to: 75,000 acre-feet per

3’:6&1‘:

It is obvious to Reclamation that the use of available storage water from the Federal
projects by izrigation districts is beneficial to Nebraska's Compact compliance.
Continuing to dllow pumping at the cutrent levels or even a 20% reduced levels will culy
further reduce streamflow resnliing in a reduction-in the quantity of storéd water :

* eyailable to supply surface water users, Redueing gronndwater depletions will gradually

aHow the streainflows to recaver and jesult in improved chatices to maittain lorgtern
compliance. Storage water use during noxmal operations by the irrigation distiicts

- improves the ehances of Compa.ct complisnce ag this increases the total Compact supply

allocated to Nebragla.,
COMPAGT ADMINISTRATION

The hydrologists and others associated with the Coinpact Administtation have stated that
significant reduetion in groundwater depletions is necessary for Nebraska.to come into
lonig-term compliance with the Compact, Although Colorado hasbeéen slow to act it now
eppears that they ave in the process of making significant reductions in its groundwater
usep achieve Compactcompliance. Reclamation agrees that long—telm Compagt.
compliatice ¢an only be achisved through sipnificant reductions in groundwater use in
Nebraska and Colorado.

EXPECTATIONS
Thc Bm eau of Rec,larnatlon expeets thf; wafcr nghts assomated WL'I:]J. ﬂie’ authorlzed )

Nehaslca Dspartrnent oi' Naﬁzral Resourceg and the. Natural Resourae Diste wts
Reelamation expects to continue to operate the Federal projects for their authorized

purgoses. With the exceptxon of wet-periods, Reclamiation-does ot belieye that the IMP
proposed by the URNRD and DNR will tesult in Nebraska meeting long-term Compact
Compliance. Reclamation requests action by the NRD# fnd the State of Nebrasla 1o
place frther snd sufficlent resttiction on gronhdwater puinping that will allow
streamflows to Tecovet, proyide equity smong water usets, and assist Nebraslka in
gchieving Compagt complinnce

SPECIFIC COMMENTS

1. Reclamation belisves that any watets that appear as streamflow is subject to
storage end surface water use in accordarice with Nébraska surface water statutes.

2. It’s not clear how credits and beneﬁts from streamflow augmentahon projects wﬂl
be calenlated, :
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" 3. Proposed IMP does not address improviug long-teim surface water flowsnor
“‘make vp existing deficits,  Improved surface water flows wﬂl be nesded to
gchieve long-term compliance,

4. Reclamation has not seen data for other areas but the data. fo1 Enders indicated
that inflows will continue to decline with average pumping reductions of 20%,
therefore the long-term surface Wator supplies will be-unavailable for se or

- sugtmentation, Otherreservoir inflows are likely to be similar,

5. The URNRD’s current pumping volumés are near 20% reduction from the 98-02 -
baseline volumes diseussed in the: IMP, Reductions mey need to-be bigherto
improve surface water supplies and achieve long-term eompliance. ‘Nebraska heas
been out-of comphancc sinee 2003 and surface water supphes have gontinued to
decline.

6, Itis diffieult to understand the URNRD’s practice of allowing carl'ywer to futpre

»years of any unused allocetion when there ate pumpmg Hmits agsociated with the
proposed plan,

7. Under B, Objectives #4 ~ How would the additional reductions be determined
when the accounting-camputations are nat available until after the year is oyer?
What reductions would be required when not in a water short year designation but
Nebraska is out of conipliance with the Compact?

8. 1% Parngraph Ground Water Controls - Reclamation believes that basin-wide
reductions must be-made fo obtain long-term compliance, Reductions. in quiek-

." 1esponge areas sy be effective for short-term compliance help.

' CONCLUSION AND FINAL STATEMENT

Due to the: J:educcd streamflow in the URNRD, surface lrrigators and their water rights
havebeen advetsely affeoted by redeiving inadequate water supplies far less than what
Was expacted :Etom ﬂne Federa‘{ projects The reducedwate1 dellverxes haVe s1gmﬁca:nﬂy

I'would like. to note that Paragraph-1V of the Integrated Management Plah. of the
Proposed Rules and Regulations states the goals and-objectives of an integrated
management plan must have as a. puIpose “sustaining a balance between water uses and
walet supplics so that the economit viabﬂlty, social and environmental health, safety, and
welfare of thé Republican River Basin can be achicved and maintained for both the near
term and the long term.” Sustained surface water inflows to the Federal reservoirs:
pravids not only irripation benefits, but also significant recreation and fish and wildlife
heneﬁts to-the ared.

Of grave concern is goal oumber 5 &8 sigted in the draft IMP. Goal number 5 states
“Reserve any streamflow available from regulation, incentive programs, and purchased or
leased suface water required to maintain compact compliance from any use that would
negate the benefit of such regulations or programs.”. The Federal reservoirs and surface-




.I:Irr

water irfigators have a severely ditinished water siipply. The interpretation thet haso
be assumed from Goal number 5 is there never will be an Improved, restored sutface
water supply. This is not consistont with Nebraska. Staite 46<70% snd is not aceepiable
to Reclamation. Ttneeds to be noted that the most senior-water rights in the basin ave the
surface watertights that are currently not being provided “equity among water ugérs™ anid
with Geal nomber 5, will not be in the future.

"In ¢onclusion, Reslamation is fillly supportive of the Federal projects and these projects

should continue to operate as planned and antharized, Continued operation of these
pI'D_]SCfS requires flie protection of existing water rights and restoration of irfflows to the

reseryoirs, Reclamation tequests actien by the NRDs anid the State of Nebraske: to

protect and restore stteamtlows and inflows to-the reservoirs, provide equily among water
users, and agsist Nebraska to achwve Compact compliance. -

Aaron M. 'I‘hompsan Aren Mauagar
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United States Department of the Tnterior

BUREAY OF RECLAMATION Wiy 4
Nebragka Kansas Area Office R =
MeCaok Field Cffice
:]K'RE\PL\’.Z'NH’E;(T& 17&6 wes‘tsrdsm[
: ' * MeCook, NE 69001
. NKg00D
WTR4.11 7

. Department of Nafural Resources
301 Centennial Mall South

P.O.-Box 94678

Lincoin, NE 685094676

Subject: Writterj Testimony, Middie Republican Natural Resourcek District (MRNRD) -
~ Public '[%j'eartng , .

Dear Sn'-

Enclesed is the written test;many of the Bureau of Reclamatlon Nebraska-Kansas Area
thce submxtted for the public heanng recards as ccnducted by the MRNRD regardmg

Deparfment of Natural Resources Speclﬁc c:ornments concernmg the draﬁ IMP are
mciuded as part of the abdve referenced testimony.

“Thank you for the opportunity to pmwde testimony. [fyou have any questions, please
sontact me at the above addrdss or telsgphore 308—389 5300. .

Sincerely,

Agfon M. Thompson
Area Manager

Enclosure

cc: Ann Bleed, Director
Nebraska Department of Natural REfsources
P.O. Box 94676 -
Lincoln, NE 68509-4676

Continued on next page.

_ , KAN. EXHIBIT 79 -
. ) Kan. v. Neb & Colo, No. 126, Ong
, Arbitration Initiated 10721708
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Subject ertten Tesfimony, Middie Repubhc:an Natural Resotireés District (MRNF{D)

e

Pubhc Heanng
Continued from prewcus-page .
'Kenneth Nelson Chalrman

Irrigation Project Reauthorization. Councul
P.O. Box 165 :

.. Courtland, K 66939-0165

Lee Orton, Attornsy at Law _
1233 Linceln Mall, Suite 2D1
Lincoir, NE 88508

Mike Delks, Manager -

Bostwick frrigation District in Nebraska
P.O.Box 446

* Red Cloud, NE 68370-D446

b

Roy Patterson, Superintendent

. Frenchman—Cambndge Irrlgation District

P.C. Bax 116
Cambridge, NE 69022

Don Felker; Manager

Frenchman«ValIsy and H&RW Irrigation Dlstrjcts
P.O.Box2d7 - .

Culbeitson, NE 68024

GP=1000 (Mike Ryan) -

GP-4800 {Gardon Aycock/Scott Guenthner)
NK-100 (Steve Ronshaugen)

NK-200 {Judy O'Suliivan)

“NK-300 (Mike Kube)
LNRZ400 (Marv Swanda)

wieniclosure to-all

WBR:AThompsan:lconway:01-08-2008:308-389-5300:NK-100

- M:\Marv Bwandal\T-08-2008MRNRD Cover Letter.doc
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Statement of the Burean o_f'lieclamﬂtion
‘Nebraska-Kansas Ares Offiee
Aaron M. Thompson, Area Manager

Regardmg Proposed Integrated Management Plan for the
dedIe Rﬂpubhcan Natuwral Resources ])Ismct

‘ Ianua'ry‘ 8, 20008 -

EXPERTISE

This staternentwas prep a:red by Buirean ¢f Reclamau-n (Reclamaﬁon) persontel havmg
exteénsive experience with the hydrology of the m:pubhcan River and the consiruction
and eperahen of Reclamation and Corps of Briginsers projects in thebasin. This

experience lso includes considerable invalvement with the. Republican River Compact

{Compact) calcilations and the 1998 Compact litigation and 2003 sctﬂe;nan{

RECENT BISTORY o .

The orjginal Compact, signed in 1942, was negotiated and drafied Wlﬂl the Imowledge
that significant federal water resource developmeut was being planned for the basin. The.
natural flow nghts associated with this Federal projects have priority dates that vary fromi, .
1890 to 1954 and mumercus small nghts with later priority dates. An inerease.in
groundwater wells in fhe Basin, for 1 irdgation developmerit, becaihe particularly evident -
iy the:late 1960"s. The. development of these wellg: has significantly impacted the wai,er
supply for the Fe: deral projects.

OnMay 26, 1998, Kansas filed a complaint with fhie Uitited States Supreme Court
Cou:t) Kansas alfeged thatthe use of groundwater wells had resulted in the
appropriation by the State of Nebratka of micre than its allocated equitable share of the
waters of the Republican River. Tn 2000 the Supreme Court ruled that the Republican
River Compact restricts a compactmg State’s consumption of groundwater to the extent
the consumption depletes stream fiow in the Republican River Basin. A Stipulated .
Settlement wai reached and approved by the Cotrt in May 2003. This Stipulated
Bettlement established gerieral terfns governing the settlement,. Compa,ct accounhng, anxd

. aﬁmonal admlmstratlonrcqmrcments

Tn 2007, the WRD Coaliticn signed agreements with several irrigation districts to lease -
portions of their water supphes to assist with Nebrasla’s Comipact Campliance. Due 1o
current pending litigation it is uncertain when or if payment will be made to these
imigation districts. This uncertainty could negatively affect the irtigation distrcts and
Reclamation’s wﬂhugness to enter into sitnilar agreements in the future. '
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COMPACT RULES AND GALCULATIONS

Changes to the Compact accounting calenlations resulting from the 2003 Settlement
Stipulation included the accounting of all groundwater depletions and averaging the
states’ consumptive uge and its Compact allocation over a period of years. The .
aceou:utmg procedure relanng to reservolr storage was alse changed such-that water
“stored in Federal reservoirs is not counted as part of the basin Compnted Water Supply

- (CWS)unti] it is released from the reservair. Waterieleased from Federal reservoirs -
beeomes CWS subjeet to allecauon, only: after 1t 1s e1ther dwerted for use or ﬂowe by a
the. Compact Smce Nebraska receives the 1argest allecahon of thie CW'S fhe release of ,
stored-water for diversion and use by Nebraska irrigation districts is generally beneficial
to Nebraska’s Compact compliance. Thiselease of stored water increases Nebraska's
Cempaet aﬂocahen hy an anmum that exceeds the 1esulhng consumptzve nEE a331gned to .

Dn the ether hand, pumpmg ef gmundwater n Nebraslca resulis in an increase tor
MNebraska’s allocation that is less than the increase in consumpfive vse that results from
the grouridwater use. Because of the large pereentage of basin groundwater used by |
Nebraska, these growndwater depletions have resulted in significant Compact’ eompha.nee

deﬁelts for Nebraslca.
CURRENT Comaa-moms

For the 1598-2002 baseling perfod, Nehraska's total annual allocation aVeraged 288,000
acre- feet/year. ’I’he Compact aecounnug for 20@3 through 2006, show Nebras'ka s annual

250 000 aere-feet resul:tmg mN ebrask*t ] eomputed beneﬁetal consutqnhve nse
exceedmg its-allocation, This deficit: conesponﬂs with the reduction in surface water
supphes in the basin. Nebraska is currently nsing about 75%. of the total water being
used in theé basin while it is allocated only about 56% of the total CWS. This has created
the-deficits ranging from abowt 25,000 to 40 000 a.ere-feet annua]ly since: Cempact -
Settlement accounting was initiated. :

CONCERNS

Reclamation is very concemed with Nebraska’s failure to meet Compact compliatice.
Reclamation is even more concerned gbout the contimuing depletion of inflows fo the
Federal reservoirs, Federal projects were constructed based on the. concept that project
surface water rights would be protected. -Prior to constiuction of the Federal Darms, 2
Definite Plan Report (DPR) was prepared by Reclamation. The following table slows
the average flows thet were included in the DPR compared to the actual flows
experienced since [956. The table depicts the historic decline of inflows sinee the
projects were first developed. Of specific concern is the inflow decline over the last 20
yeer period. This decline cannot be attributed to a decline in precipitation. The average
precipitation occurring at the Republican River Compuet Administration precipitation -




»

-gtations for the 1986-2005 -pé;ind- was 20.98 inches, which is 103% of the 19‘18-‘200’5

average.

RESERVOIR INFLOW COMPARISONS - Acre-Reet

- WATER DELIVERIES — INC.E:ESI'ACEE

Reduced surface water supplies have-cansed project water deliveries, throughout the-
Basin, to decline over the last 40 years, Activities in the MRNRD ditectly impact the
water supply for Several canals associated with Rederal projects in the Basin. Declines of
eturn flows from these canals has reduced supplies to downstream Federal projeets, The
fotlowing tabile indicates the eanal deliveries for several fime penods showinga :

progrcsswe dec]me in water deliveries to the farms.

. e . ¥n -w0¥n B¥n o
. DPR ' AVERAGE AVERAGE ~ AVERAGE ACTUAL -

_RESERVOIR _ - AVERAGE ' 19561975 ° 19863005  Z001:2008 e 2006
SWANSON 15300 - 102,000 45000 17,700 12,000
HUGHBUTLER 19,300 X1 .’1'5;390 10,600 8,500
HARRYSTRUNK 56,800 - B5,600. _35#00 3rson - 2,000
HARLAN COUNTY 359,000 " 309,000 . 146,700 G100 - | 30,000
TOTALS 556,4'@ 4’59,500 o 245,200 .1'2::;700 77,500
Tercentugy of DPR ) . §9% 454% . 23 %" 14%

© CULBERTSON MBEKER- RED

CULBERTSON  EXTENSION DRIFTWOOD:  WILLOW  BARTLEY

.” CANAL CANAL _ CARAL _ CANAL _CANAL
19661975 R 14.6 D7 S X 159
1976-1985 135 79 - 135 17 136
1986-1995 134 L 124 125 107
1996-2005 C 7 27 . 71 71 61
2006 0.0% 0,0 0,0 0.0 4.9
2007 0.0¢ - 60 0.0 0.0 0.0

* No storage water delivered; natural ﬂow s0ld to DNR. and NRDs.

Under Legislative Rindings, Nebraska Statute 46-703, “The Legislature further finds: (1)

wafer and surfape water are essentisl fo the continued sconomic prosperity and well-
being of the stats, including the presentand futiire development of agrieulture in the
state; (2) Hydrologically connected ground water and surface water may need to'be

- The-management, conservation, and beneficial use of hydrolo gmally conneeted ground

N8410
26 of 51

P TR O —



N8410
27 of 51

managed differently from unconnected ground water and surface witer in order to permit
equity among water nsers and to opfiinize the beneficial use of interrelated ground water
and surface water supphcs, ««(4) The Legislature recognizes that ground water use or
surface wate:: use:m: oue namral 1esom'ces d.lstnct sy have adversa affects on Water

ihat each natural ;resourc es dlStI‘lCt w1ﬂ1111 wluch water use i causmg extemal mnpacts
will accept résponsibility for ground water mianagement in accordance with the Nehraska

© Ground Water Managemment and Protection Act'in the same manner and to the same

exteitt as if the impacts were contained within that distriet;...

According to NE Stat. 46-715, the Integrated Management Plan (IMP) should include
elear goals and objectives with the purpose of sustaining the balance between water uses.
and water supplies. Reclamation is very ‘concerned with this balance in the Basin as it
1e1a1:es to: surface water supplies for existing surfﬂce ‘water uses,

REALITY

Republican River Compact overdl} allocations for Republican River-waters arc Nebraska -
49; 0%, Kansas 35.7% and Colorado 11.3%: Nebraska groundwater pnmping is currently

- causing qver B0% of the depletion to the streamflows in the Basin. As long as'the

groundwater deplefion is'at this at or ear this percerntage: level, slgmﬂcant surface water
will be needed to offset Nebraska’s groundwater depletion and to achieve Compact
Compliance. The defieit offset-is Tikely to be as much 2s 60,000 to 75,000 acre-feet per

It is olvious to' Rectamation thit the use of-available storage water fom the Federal
projects by itrigation districts is beneficial to Nebiaska’s Cotapact compHance.
Continuing to allow prunping st the crm'mt levels or ever a 20% reduced levels will only
finther reduce streamflow resulting in-a reduction in the guantity of stored water
available to'supply surface water users. Reducing gronndwditer deplefions will gradually
allow the streamflows to recover and result in imptoved chances of mairitaining long :
term compliance. “Storage water use during normal operations by the irrigation districts:
improves the chances of Compact compliarice 23 this increases the total CWS allocated to

* Nebraska by more than the accounted -consumptive use charged to Nebraska,

COMPACT ADMINISTRATION

1

sxgmﬁcam reduc’ﬁlem m groundwater deplenons is uecessary for Neb1 aska to come mto
lapg-term comphance with the Compact. -Altheugh Colerada hias been slow to aot it now
gppears: that they are in“the process-of making significant reductions in its groundwater

‘use to achieve Compact compliance. Reglamation agrees that Jong-term Compact

compliance cain only be achieved through significant reductions in groundwater use m
Nebraska and Colorado.
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EXPECTATIONS: | - ) : . '

The Bureau of Reclamation. expects the water rights associated with the authorized

Federal multipurpose projects located in the: Republican River Basin, be protecied hy

‘Nebraska Department of Natura! Resotirces and the Natural Resource Distriets.

Reclatiation éxpects. to contine to operate the Federal projects for their authorized

puiposes. With flie exception of wet periods, Reclamation does not believe that the VP

. propoged by the MRINRD. and DNR. will result in Nebraska meeting long-terra Clompact.
Compliance. Reglamation reguests action by the WNRDs and the State of Nebraslea to-

place further and sufficient restriction on groundwater pumping that will allow _

streamflows to Tecaver, provide equity among water users, and assist Nebrasla in .o ©
aghieving Coinpact compliance. , :

SPECIFIC COMMENTS

1. Reclaniation beligves that ary watets that appear as streamflow is subjeet to
storage and surface water use in accordance with Nebrasks surface water statutes

. and existing water ri ghts.

2. It'snot clear how credits end bencﬁts from- straamﬂow augmentatlon projects wﬂl

~ becalculated,

3. Proposed BVF doesnot address the need to improve long-term surface water
Hlows, make up existing deficits or provides for long term compact compliance.
Tmproved surface water flows will be needed to. achieve long-term compliance,

4, Reclamation hasnet seef ddts for other r8rervoirs in the Republican River Basin

© ‘but the datg forr Enders Reservoir indicated that inflows will coniirue to decline

even with.an everage pumping reduction of 20%: As & result long-term surface
water supplies will.continue to detlitie eventrally reaching a poiit where they are
-unavailible for use or to provide augmentation. Other reservoir inflows are likely

) “tp decline in 2 emrilar manner.

' 5. The MRNRD’s goal to achieve an average 20% reduction in the pumping vohume
Tfrom the 98-02 baseline volumes is discussed in the IMP. Reductions need to:be
higher to improve surface water supphes and achieve long-term compliance.
Nebraska has been out of compliance since 2003 and surface water supphas Imva .

- continued o decline.

6. It is.difficult to understand the MRNRD's practice of a]lowmg carryover to fivure
years of eny unused allocation when there are pumping limits associsted with the
proposed pian.

7. Under B. Objectives #5 - How would the additional rsductmns be defenmined
when the accounting comyitations are 1ot available until after the year is over?
‘What reductions would be r equired when not in a water ghort year des1 g11a11011 but:
Nebraska is out of compliarice with the Compact? ' .

8. 1% Paragraph Ground Water Confrols— Reclamation believes thaI basm—’mde
reductions must be made to obtain long-term compliance. Reductions n quick-
response areas may be effective to help with short—tenn compliance but this will
not provide long—term compliance. .
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" “and fish aud wildlife benefits assocmted with these projects.
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CONCLUSION AND FINAL STATEMENT

Die to the reduced streamflow i the MRNRD, surface irrigators and their watet rights
have been adversely affected by receiving inadequate water supplies far less than what

-was expected from the Federal projects, The reduced water deliveries have significantly
" reduced the econonsic lienefits pmmded by the projects. Another impact assotiated with

reduced streamflows {5 reduced reservoir levels which negatively mpauts the recrcahonal

" Iwould like to ngtc“that:Paragcaph V of the Integtated Management Plan states the gosls

and objestives of an integrated manegement plan must have as a-purpose “sustaining a -
balance between water usés and water supplies sb that the economic viability, social and .
envireumental health, safety,:and welfare of the Republican River Basin ¢an be achieved
and —111ain-t‘a;ined -far? b0ﬂ1._th'e near term ‘and the ,l_on-_g_ tamL”- 'Sus‘.tained surface water

glso s1g1uﬁcant recreahon and fish and. mldhfe beneﬁts to ﬂu: ated.

Of grave concery is goal nmuber4 as stated inthe. draft TMP. Goal number 4 states:
“Reserve any streainflow available from regulation orsupplemiental programs, enacted or
implemented to-maintain compact compliance from any use that would negate the benefit -

of sudl repulations or programs.” The Rederal reservoirs. and surface wites irfigators

have a severely diminished water supply. Theinterpretation that has to be agsumed from

' Goal number4 is that there never will be anximproved, restored surfice water supply.

. This is nat consistent with Nebraska Statufe 462703 and is not acceptableto Reclamation. -
- Tt needs to be ioted that themost senior waterrightsin the basin are the stirface water:

rights thatare currently not being provided “cqmty anlong water users" and with Goal
number 4, will not be in the fufure,

. In conclusion, Reclarmation is fully supportive of the Federal projecté and these prajects

oontmumg to pperate as planned and authorized. Continned operation of these projects
requires the protection of existing water rights and restoration of inflows-to the reservoirs. -
Reclantation: reguests action by the NRDs and the State of Nebraska fo protect and restore
streamflows and inflows fo-the reservoirs, provide f:qmty among water users, and assist .

. Nehraglea to achieve Compact comipliance,

Asron M. Thompson, Area Manager
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Unitf_:d States Department of the Interior

BUREAU OF RECLAMATION [ BUREAD OF Renp iie-Biing

Great Plains Region NEBRASKA-KANSAS Pr%éﬂg? i

} Nebraska-Kansas Area Office WcCook, Nebrask 81
INHEPLY HEFER Y . : PO.Box1607 = 4 " " Dsta R

NK-100° Grand Isla?di Nebragka 6&8-Q2*1§07 _q‘_g;aam Imt*als i cg;:i;;i |
WIR4.00 S 1 D 77 e e o

' | . (et or O o
Lower Republican Nattrat Resources District Yompl ezaeﬁ By
706 2™ Streat

Alma, NE 68920 ,

Subjert: Written Testimony, Lower Republican Natural Resources District (LRNRD)
Public Hearing . ,

Dedr 8ir;

Enciosad is the written testimony of the Bureau of Reclamation, Nebraska-Kansas Area
Office submitted for the public hearing records as conduzted by the LRNRD regarding
ttie proposed Infegrated Management Plan (IMP) for the LRNRD and the Nebraska
‘Department of Natural Resourcgs. Specific comments tonceming the draft IMP are
included as part of ihe above-referenced testimony.

Thank you for the: opportumty to provide testimony. If you have any questions, please
contact me at tha abbve address or telephone 308-389-5300.

;S;lnc_arely, U
.o\ WAaron M. Thompson -

c,:‘-\.,;\q- Area Manager

Enclosure

KAN. EXHIBIT 80
Kan. v. Neb & Colo. No. 126, Orig.
Arbitration Initiated 10/21/08
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cer Ann Bleed Director
Nebraska Department of Natural Resourcas
P. O, Box.94678 :
Lincoln, NE 68509-4676

Lee Orton, Atiorney at Law
1233 Lincoln Mall, Suite: 201 7
Lincoln, NE 68508 .

Mike Delka, Manager

Bostwick lrigation Disfrict in Nebraska
P.0. Box 446

Red Gloud, NE 68970-0446

Roy Patterson, Supenntendent
Frenchman- Cambndge [rrigation District
P.O. Box 116

Cambridge, NE 639022

Don Felker, &
Frenchman-Valley and H&RW Irrigation. Districts
P.O. Box 297
Culbertson, NE 69024
wlenclostire toall

bc: GP-1000 [Mtke Ryan)
GP-4600(Gordon AycackiScctt Guenthner)
NK-200 (Judy OSullivan)
NK-300 (Mike Kube)
NK=400-{Mary Swanda)- -
wlenclosure toall

WBR SFRonshaugen:treichert:1/15/08:308-388-5304
TransmlttaILtrWRittenTestimonyLRNRD'I‘1 52008 doc WTR-4.00
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. Statement of the Bureau of Reclamation
Nebraska-Kansas Area Office
Aaron M. Thompson, Area Manager

- Regardirig the Lower Republican Natural Resources Distriet Ground Water
Management Rules and Regulations end Integrated Management Plaxi .

January'lis,.zvos-
EXPERI‘I—SE '

experlenc.a also mcludes conmderable mvolvemsnt Wlth the Republmmi R.IVGI Compact
{(Compact) calculations end the 1998 Compect litigation and 2003 settlement,

RECENT HISTORY

The originel Compat, signed in 1942, wes negotiated and drafted with the knowledge s
that significant federal water resonrce development was being planned for the basin, The
natural flow tights associated with the Fedetal projects have priority dates that vary from
. 189010 1954 and numerous small rights with later prinity dates. An increase in. :
gmundwwtcr wellsin the Basin, for irrigation development, beeame partioulatly evident
inthe late 1960°s. The de\relopment of these wells h&s sigiifoantly inpacted fhe waier
supply for the Federal projects. )

Oa May 26; 1998, Kangas filed a complaint with the United States Supreme Court

{Court). Kansas. chged that the use-of groundwatér wells had resulted in the-

. appropriation by the State of Nebraska of mote than its allocated eqmiable share of the

_waters of the Eepublican River, Tn 2000 the Supreme Court ruled that the Republican
River Compsct restricts a compacting State’s consymption of groundwater to the extent
the constimption depletes stream flow in fhe Repubhcan River Basin, A Stipulated
Seftlement was reached and approved by the Court in May 2003, This Stipulated
Settlement-established general terms governing the settletnent, Compact accounting, and
additional admm;suaﬁon requitements,

Th'2007, ﬂ1eNRD Cozlition sigiied agréements with xeveral irrigation disticts to lcasc
portions of their water supphes 10 asgist with Nebraska’s Comipact Comipliatce, Dusto
cutrent pending litigation it is uncertzin when or if payment will be mads to these.
jrrigation districts, “This uncertainty could negatively affect the irrigation distriets anﬂ
Rcclamanon § wﬂlmgness tg enter into similar agreements in the fuuue

g
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COMPACT RULES AND CALCULATIONS

- Changes to the Compact accounting caloulations resultmg from the 2003 Setﬂemcnt
 Stipulation included the accounting of all groundwater depletions and averaging the

states' consumptive use.and its Cgmpact allocation over a petiod of years. The
* agcounting procedure :elatmg to reservoir storage; was also-changed such that water
stored in Federal teservoirs is not:counted as part of the basin Computed Weter Supply
(CWS) until it is released from the reservoir. Water released from Federal resetvoirs
becomes’ C‘WS subject to allocanon, only afteritis cither diverted for-use-or flowsbya
Compact gage. This CWS is allocated gmong the three states according to the terms of -
the Compact, Sinee Nebraska receives the largest alloeation of the CWS, the reléage of
stored water for diversion and use by Nebraska irrigation distriets {s generally beneficial
to Nebraska's Compact compliauce. This release of'stared water from Reclamation
projects inereases Nebraska's Compagt allocation by an smount that exceeds the tesulting
consumptive use assigned to. Nebraska, This results in anef positive contribution to
Nebraska's Cempact compliance, On the other hand, pumpmg of grovmdwater in
Nebraskatesults in'an indréase to Nebrasle’s allocation that is less than the increase in
consumptive use-that results fiom the groundwateruse, Becausé of the large percentage
of basin greundwaiter used by Nebraslea, these groundwater depletions. have resulted in.
significant Compact cofpliance deficts for Nebraska,

. CURRENT CONDITIONS

For the 1998-2002 baseline period; Nebraska's total annual allocation averaged 288,000
acre-feet/year. The Compactaccounting for 2003 through 2006, show Nebraska's annual

“allocafion has averagsd 205,000 acte-foet dnd Nebraska’s annual use has averaged
250,000 acre-faet; resulting in Nebraska's computed bensficial eansurptive use
‘exceeding: its allocation. This deficit con'espunds with the reductien in surface water
supplies in the basin, Nebraske is currently using about 75% of the total water belsig
used in the basin while it is allocated only about 56% of the total CWS. This hds created
the deficits ranging from about 25,000 to 40; 000 acre-fest annualIy smce Compact
Setﬂement accounting wés initiated.

CONCERNS

Reclametion is very concerned with Nebraska’s faflure to meet Compact complianice,
R’eclzamauen is evcn more concerned about ﬂle contmumg deplehin of mﬂ'ows to the
smfacﬁ Watm nghts Would be protccted Pnor to. construcﬁon of the Federal Dams,
Definite Plan Reporf (DPR) was prepared by Reclemation. The following table shows
the average flows that were included in the DPR compared te the actusl flows
experiericed since 1958. The tablé-depicts the historic decline of inflows since the
projects were first developed. Of specific concern. is the inflow decline over the last 20
year period. This decline cannot be atiributed to 2 decline in precipitation. The average
precipitation occwiring at the Republican River Compact Administration precipitation.

-
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stations for the 1986-2005 period was 20.98 mches, wh1c:hls 103%. of the 1918-2005
avcmge The: anly Federal reservoir located in the LRNRD 1S Harlan County Lake

RESERVOR INELOW COMI‘ARISONS ‘Acre-Feet

o  DPR A‘Vzlglgcm --ﬁn;_;-wmman
ROSERVOIR _ ° AVERAGE 19863008 30012007 -
SWANSON - S nsame 45000 19,500 - -
ENDERS . 55,100 - 16,200 7,400
HUGH BUTLER w3 15300 . 11,600
BARRY STRUNK 56,500 38200 35900
'HARLAN COUNTY 355,000 146,700 80,600
TOTALS 605,500 261,400 153,000

- Pefcentage:of.DPR . 435 . 25%

Activities in the LRNREdirectly impact the water supply for several canals associated
with Fedetal profécts ini the Basin. Reduced surface water supplies have caused projeot
water delivertes, throughout the Basin, to decline over the last40 years. Water deliveries
. havebeéen fat belovw the levels that were expected when the projects were planned, The

_ :t‘ollowing fable indicates the canal deliveries for several time periods showing a

pmgresswe dechne in Water dahvenes to the farma, I‘t shauld be nated tha.t fhe Iands

I-Ia:rlan Caﬁﬁty Lake sinoé 20@3 Praject Jands on tha Cambndge Canal oi‘ the
Prenchmen-Cambridge Imgation District and within the Kansas Bostwiek Irrigation
District have also experienced declines in water deliveries.

WATER DELIVERIES — INCHES/ACKE

FRANKLIN NAFONEE  FRANKLINPUMP SUPERIOR  COURTLAND COURTLAND

_ CANAL CANAL _ CAMAL ___  CANAL _CANAL(NE) _CANAL (RS}
19&6-1975 139 158 118 © L 48 105 105
1976-1985 124 132 '-1‘1.»3 ‘ 13.2 9.6 C0
1936-1995- 10.3 ‘ 9.7 LT -10.0 _ 7.5 89 .
1996.2005 83 77 8.1 9.2 840 105
2006-2007 0.0* 0.0% 0.0¢ 0.0% 0.0% 6.3

* Limited water supply — water purchased by State-of Nebraska,
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Under Legislative Findings, Nebraska Statute 46-703, “The Legislature further finds: (1)
The management, conservation, and beneficial use of hydrologically connected ground
‘water and surface waier are essential fo the continued.economic prosperity and well-
being of the state, including fhe present end futwre development of agrieulture in the

state; (2) Hydrologically connected ground waterrand sutface water may need to be
managed differently from unconnected ground water and surface water in order to. permit
equity among water users and to optimize the heneficial use of interrelated pround water -
and sutface weter supplws, .. (4) The Legislature recognizes that ground water tse or .
surface water use in one natural resources district may have adverse affects on-water -
supplies in dnother district or in an adjoining state. The Liegislatore intends and expects
that each natural resources disttiet within which water use is cansing externsl impacts

will accept responsibility for ground water menagement in accordance with the Nebraska
Ground Water Management and Protection Act in the same. manner gnd to the same
extent as if the impacts were cotitained within thet district; .

According to NE Stat. 46-715, the Intégrated Management Plan (IMP) should include
clear goals-and objectives with the purpose of sustaining the balance between watér uses
“and water supphes Reclamation is very concerned with this balance in the Basin ag it
relates to surface water supplies for e}f.lsiug surface water uses.

REALITY

Republican River Compact overall allocations for Rﬂpubllca:n River waters are Nebraska
49.0%, Kansas 39.7% and Colorado 11.3%. Nebraska groundwater pumpmg is currently
. causing over 80% of the depletion to the stréamflows in the Basin, As longasthe

- groundwater depletion is at this or near this percentage level, significant gurface water
will be needed fo oﬂsat Nebraska’s groundwater depletion and fo achieve Compact,
Conipliance.

It is obvious to Reclamation that the use of available storage water fiom the Federal
projects by frrigatioti districts is beneficial to Nebraska’s Compact compliance. Basin
wide pumping at-the current levels ot even at the proposed reduced levels will only
fiirther reduce streamflow resulting in a reduction in the quantity of stered water
#vailable to supply sucface water users. Reducing groundwater depletions will gradually
allow the streamfiows to rectver and result in improved chiances of maintaining: long
teriii compliance, Storage water use during normal operahons by the irrigation: districts
improves the chances of Cotapact coinpliance as this increases the totat CW$ allocated to
Nebraska by more than the accounted consumptive yse charged to Nebraska,

COMPACT ADM]NISTRATION

‘I‘he hydrologists and others associated with the Cotnpact Administration have stated that
significant reduction in groundwater depletions is necessary for Nebraslka to come into
long-term compliance with the Compact. Reclamation agrees that long-term Compact
complience can only be achieved through significant basin wide IBd'llC‘tIOl'lS in
‘groundwiter use. :

—-———— ek e
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“

-EXPECTATIONS

The Bureau of Reclamation expacts the water nghts agsociated W1th the auﬂlorlzed
Pederal multipurpose projects located in the: Republican River Basin, be protected by
Nebraska Department of Natursl Resources and the Natural Resources Distriefs,
Reclathation expects to continue to operate: the Feders! projects for their guthorized
putposes, With the exception of wet periods, Reclamation does net believe that the
IMP's proposed by the Natural Resotirces Districts and DNR will resultin Webraska

. ‘meeting Jong-teirn Compact Complianee. Reclamation requests astion by the NRDs and
the State of Nebrasla to place. further and sufﬁmentresmuhon on gromldwatar pumpmg

) Nebraska in achevmg Compast complmnce
SPECIFIC CQI\@’IENTS

1. Itisnotclear how credits and benefits from streamflow augmentatlon pmJects
will be caleulated.

2. Praposed IMP doesnot address the need to improve long-term surface water
flows, make up existing deficits or providesfor long term comptet compliznee.
Improved surface water flows will be needed to achievé long-ferm compliance,

3. Reclamation has pot seen data for other reservoirs: in the Republican River Basin,
but the data for Enders Reservoit indicated that inflows will continue to decline.
even wﬁh pumpmg T eductlons at the. p1 oposad levels, As a result, long-ctuun
they aremlavallable far use ot to prowde augmﬁntauan Oﬂaer resewou mﬂows
ato likely to decline in a similar manner,

4. Reductions may need to'be higher to improve sutface water supphcs and achieve
long-term eompliance, Nebraska has been out of compliance since 2803 and
surfase water supphes have continued to dcc;lmﬁ '

years of any unused allocahon when them e pumpmg lumfs assomated with ‘che
proposed plan, This could allow an additional 2 to 3 inches to-the 9 inch
allocation, A lower alloeation isneeded to allow Nebraska to be in complance
with the Compact on & long term basis and to allow groundwatel supplies to
reCoOVver.

CONCLUSION AND FINAL STATEMENT

. Due to the reduced streamflow inthe LRNRD, siicface irrigators and their water rights
have heen adversely affected by receiving inadequate water suppHes far less than what
was expected fromthe Federal projects; It needs to be noted that the most senior water
rights. in the basin are the surface water rights that are currently not being provided equity
among water users. This is not consistent-with Nebraska Statute 46-703 anid is not
acceptable to Reclamation. The reduced water deliveries have significently reduced the
economic benefits provided by the projects.
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. Another impact associated with reduced streamflows is reduced reservoirJevels which
negatively impact the recreational and fish and wildlife benefits associafed with these
projects. Iweuldlike to note that goal nuraber 3 of the Inteprated Management Plan

states “To sustain 2 balanee between water nses and water supplics within the District so
that the. economic viability, social and envitonmental health, safety, and welfare of the
District can be achieved and maintained for bofl the near ferm and the long teri,” °
Sustained surface waterinflows tb the Federal reservoirs are essential to provide not only
irrigation benefits; but also significant fecreation dnd fish-and wildlife benefity 6 the

arez, Reclamation is engourapged by the- LRNRD's efforts to reduce. groundwater pumpisg
within their Distriet. -

In gonelasion, Reclamation is fully supiportive of the Federal projects and these pmjects

confinuing to operate s planned and atithorized, Continned aperation ofthest projects
requires the protection of existing waterrights and restoration of inflows fo the reservoiss.
Reclamation requests astion by the NRDE and the. State of Nebrasks topiotect and restore
streamflows and inflows ta the-véservoits; provide equity among watermsers, and assist
Nebraska to achieve Coripact coripliance,

Anron M. 'I'hdmp:sén, Aten Manager
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T United States Department of the Interior -
BUREAU OF REC OX Take PRS-
OF RECLAMATION e

_ Great Plains Region
Nebraska-Kansas Area Qffice

r':f??ffﬁa"am ‘ L P.O. Box 1607 | Hughson Sandy
‘WTR,-4 00 RR G‘rfm'd Tsland, Nebraska 68802-1607 1149 Erger i‘,:P:at'ri ek
| 40 10 2008 | 7 paron,

Mr, Justin D. Lavene
Assistant Atforney General ‘ o
Office-of the Attorney’ General - : i

2115 State Cgpitol - - ‘ Projecl ‘ ni
Lincoln, NE- 68509 | CF"?‘P“'_N“ 4‘
Subject: Republican River Surface Water Purchases 7 - | Foigerio:

Dear MF. Lavene:‘

The following information is keing provided in response to your request at the October 4,
2007, meeting concerning the process and authoritles that may be avéilable o allow the
Republican River Natural Resource Districts (NRDs) or the Nebraska Department of
Natural Resources {DNR) to purchase Reclamation pfoject water to aid in Compact
compliance by the State-of Nebraska.

‘Based on a review of’ Rec}amatton policy and project authorities, a ternporary sale of leage
of project surface water may’ be made by the, jrrlgation districts and Reclamation to the
DNR or NRDs fer the purposa of increasing streaniflow below Guide Rock Diversion Dam
~ to-gid in Compact compliance by the State of Nebraska, Reclamation approval would be
requlred for any such arrangements. This process requires that our Districts are not
harmed. There are a nurmber of details coricernltig the contrasting, énvironmental
clearance, and* approval processes that would need to be worked through. Enclosed for
your information is a-copy of Reclamatnen Manual Policy WTR PO2 Voluntary Transfers
" of Project Water.

The contracting, enwronmental and approval process is estimated to be less thansix
months for a one-year tempdrary transfer involving less than 10,000 acre-feet of project
water. Transfers that involve more than 10,000 acre-fast will require additional time for
developrhent of contract terms and condltmns, -environmental clearance, and approvai
delegation from the Commissioner’s Office. It rieeds to be noted that the timing and

- source of the surface water to be transferred could make a significant differénce in the
environmenta! impacts as well as the sffects te other projects, and other project purposes.
The environmental clearance document would eddiess these issues.
The following additional information is provided fo conﬂrm our posmon and understandmg
of the other surface water purchase tssues discussed at the October 4, 2007,  mesting in
Lincoln; ,

, KAN. EXHIBIT 82
: ~ Kan. v. Neb & Colo. No. 126, Orig.
e ' o e e Arhitration Initiated 10/21/08
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-1, Natural flow nghts associated W|th the Frenchman Vailey lrngatlon District and

_ Riverside lrrigation Distiiet are not Reclamation project water. rights. Because of this, the
waler supply associated with these water rights is availabie for contrasting directly from the

respecbve districts (subject to mutual agreement between district and DNR/NRD) for

aiding the State of Nebraska in achieving Comipact compliance, whether used on Kansas

Bostwick Irrigation District lands or as by-pass flows at Guide Rock. -

2. The project water associated with Reclamation prOJects in Nebraska Is avaliable for

- lease or purchase on a temporary basis as accomplished in 2006 and 2007. Under this

arrangement, the water purchased or leased from the respective districts (subject to

mutual agreement betwsen Reclamation, irrigation district¢s), and DNR/NRD) fer aiding the
State of Nebraska in achieving Compact compliance would he limited for use onfy onthe
Kansas Bostwick Irrigation Distrlct lands, Limiting the use of the water to Kansas

Bostwick Irrigation District Jands significantly reduces the contracting, environmental, and
approval process.

3. Any agreement for the purchase of Reclamation project water must be reached thh all
districts impacted by the plarined purchass, with appropnate detaxls shared with the State
of Kansas-as previously discussed.

It ls important that you understand that Reclamatien remalns ccrncerned’ thét the State of

) supplles " We beheve that protectlon and restoration of streamﬂows and mflows into the
. Federal reservoirs by reducitig graundwater use is essefitial for eguity among all water
users, and to ensure that Nebraska gchleve fong-term Compact compf‘ance Purchase or
lease of surface water should anly. be sonsidered as a temparary aid in achrevmg Compact
complianice during years of extreme watar supply shortage. Reclamation is concerned if
waler is provided by Reclamation Distriets in 2008, how will they be compensated given
that thisy have not been fully relimbursed for the supplies provided in 20077

'If you have any questions, please contact me at 308-388-5300. )
' Sincerely,
AARON K, THOMPSON
Aaron M. Thompson

Area Manager

Enclosure
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cc: Ms. Ann Bleed
Direcfor:of Natural Resaurces
PO Box 94576
Lincoln, NE 88509-4676

Lee Orton, Afterney
1233 Lineoln Mall, Suite 201
Lincoln, NE 68508.

Don B]ankenau Attorney :
208 South 13" Street Suite. 1400 .
Lineoln, NE 68508

Mike Clements Manager

Lowet Republican Nafural Resources Dlstrrct
P.0. Box 618

Alma, NE 68:92..0

Jasper Fanning, Manager

Upper Republican Natural Resources Dlstrlct
PQ Box 1140

Imperlal, NE 69033

Dan Smith, Manager
Middle Repubncan Natural Resources District
PQ Box B1-
Curtls, NE 69025
{All with enclosurs)

be: GP=3100 {LSmith)
(GP-4800 (GAycock, SGusnthner)
NK-100 (SHughson)
NK-300 (MKube)
NK-400 (MSwanda)
(All with enclosure)

- WBR:SFRonshaugen: trelchert 1/8/08:308-3808-5304
_ Lavene Request for Info.doc - - WTR 4.00
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WTR PD2

Reclamation Manual '

_ Policy
Subject:.  Voluntary Transfers of Project Water .

Purpose:  Provides for transfers of project water 49 accordance w1th State and Federa] law
and suppléments and expands upos the Decemiber 16, 1988, Principles Governing -
Voluntary Water Transactfons That Involve or Affzct Facilitles Owned or Operared
‘gy the Department of the Interior; tssued by the Assistant Secretary - Water and:
gience, .

Authurity: Reclamation Act of 1902, and acts améndatary thereof and supplementary thereto,

Contact; _ Office of Policy, D-5000 -

I. Imtroduction. The Assistant Secretary - Water and Sclence approved Principles
Geverning Yoluntary Water Transactions That Involve or Affect Facilities Owned or
QOperatéd by the Department of the Interior (the 1988 Principles) dated December 18,
1888. The 198§ Principles pertain, among ather things, to transfers of project water.
tnvolving projects owned by Reclamation, Within the framework provided by the 7988
Principles, Reclamation has been, and continues to be; supportive of voluntary transfers
and conversions of project watér In accordance-with State and Federal law- from existing to
new users and/or uses. This pelicy.statement supplemens and expands upon the 1988
Prmcjples Insofer as those principles pertain to transfers of project water. .

2. Applicability,

A. The 1988 Principles and ﬂ:ese policies apply to all trapsfers of project water except to
the extent that such transfers are governed by legislation specific to a. project and any
-rules and régulations, ar other Reclamation guidance, promulgated purstant to sach
" . legislation {e.g,, transfers of project water made pursuant to the Central Valley
Project Imiprovement Act-and sales of water in the Gélorade-Big Thompson Project).
Furthermore, to the extent that a water service, repaymsnt, or other type of.contract
_ in existence as of the date of these policies already geverns the terms and conditions
under which a project contractor-and the end users thereof may make transfers of
project water (e.g., existing pravisions of Central Arizona Project contracts and
_ provisions in existing contracts which allow for sub-contracts), then the following
policies ill apply only to the extent that the contract does not -address matters covered
by ane or more of these policles, Finally, these polictes will not supplant rules and
guldelines for state water banks in existence ay of the date of these policies.
Generally speaking, proposals which satisfy the 1988 Principles and the 1mplementmg
policies set forth herelri will be approved by Reclamation.

B. In addition, the 1888 :Prinéfples and these policies will be apﬁlie.d by Reclamation
" when resolving situations Ity which transfers of project water have occurred

(130) 110/01 * S ) E - < Page 1
NEW RELEASE :
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Reclamation Manual
_Policy

inappropriately without Reclamatlan s prior approval; resulﬂng in unauthorxzed users
andfor uses of project water. Furthermore, Reclamation will 'apply these principles
. and policies to. leglslatively and judicially auttiorized or: directed transfers of profeet
* walter to the extént that such autharizations or directives leave Reglamation with the
. discretion to defermine the terms of its approval of'a transfer.of project ‘water,,

C. The level of Reclamation requirements will be evaluated on a case-by-case basis or as
specified by confract, When appropriate, -additional Regional guidance may be
‘developed to supplement these polit:ies and guldelines to address particular local
circumstances.

3. . Definitions. For _t’herpdrpose_s_ of this 'policy:
A. Retlamation Project means any project acquired or eonstructed piirsuant to the

authority of the Reclamation Act of 902, and all acts amendatory: thereof and
supplementary fhereto The termn does not mclude prgjects canstructed pursuant to the

Conservatien antI Utilizatlen Act of 1939 a3 amended fWCUA] ancl pursuant to- the
authorfty Uf the Inferlor Departmerit Appropriation Act, 1940‘

C. Bnoj_ect meians both -Rec-lamauon projects and WCU‘A projects.

D. Project Water means sitrfice or ground water; including project return flows, which
s pumped diverted, and/or stored: ,

(1) Based updn the exercise of water Tights which have been appropriated or.
- acquired by the United States or gthers, or which have been-decreed, pernditted,
certificated, licensed, or-otherwise granted to the United States or athers, for a
Reclamatjon preject ora WCUA project, or

@ Based upon a withdrawal er reservation of water-from appropriation by the
United States for a Reclamation preject or a WCUA project; or

YA of June 17; 1802, ch, 1083, 32. Stel. 388,

143 UiS.C.- 4228,

Ttile 16, P.L. 102-575,

{Act of Aug, 11, 1839, ch, 717, 53 Stat. 1418; JGUSC SEUy .550z-10.
Yhot of Mey 10, 1938, ch, 116, 53 Ster. 595, 718,

30y V10001 : 4 Pags 2
NEW RELEASE ,
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(3) In accordanee with section 215 of the Reclamatien Reform, Act of 1982 (43
- U.5.C. 33000), or

(4} Based upen an-act of Congress which altecated or apportlened water toa
‘Reclamation project or a WCUA project. : :

Project Centractor means any individial or entity which has a repayment or water
service contract or ofher agreement with the United States that provides for the use of
prefect water by sitch individual or entity. :

End -User {s an individual -or en_tity which récelves profect water from-a project
contraeter. . '

. Change in the Type of Use means a. change from the historical beneficlal use to

which project water has been put to a different beneficlal use, with prefect water
being consfdered to-have been. chigriged from: an existing irrigation use 1o another type
of use enly if the project water involved Is no longer used to irrigate erops-or any
other vegetation or becomes a chemically treated potable water supply,

Transfer of- Prn_]ect ‘Whater or Transfer means;

(1) Any transaction in whfch 4 prijiact eor'(tractor 1eases or sel'ls ona temporary ar

oontraetor is enltled*

(@ To another project cantractor or other individual ar entity which is located
otitside of the selling or leasing project contraetor's boundaries: (or, if the
selling or leasing project contractor Is an individual or entity which does not
have legal boundaries, then. outside of a project’s service afea), whether or
not there Is a change 4n the type. of use-nf the projet.t water involved, or

() To any mdzvidual or entity which is located withix the selling or leasing
project contractor's legal boundaries. (or, If the selling or leasing profect
contractor 15 ‘an individual. or entity which does not have legal boundaries,
then within a project's service area) when theré 15 a change in the type of
use of the project water involved.

{2) Any transaction in which ar enil user leases or sells, on a temporary or
permanent basts, all or a portion of the project water to-which the end user is
entltled

(13Q) 1/10/01

Page 3
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(a) Toan Individusl or entity located outside of the legal boundaries of the
praject contractor withitn which the selling or leasing end user is loeated,
whether or not there Is a change 1n the type ef use of the pro_]ect water
involved, or

{b) To an individual or entity which Is 10ceted withtn the legal beundaries of t.he

'when there 15’ 2 chenge n the- type of use ef the project water invelved

(3) Any situation {n which.there is 8 change in the type of use, on a temporary or
permanent basts, made of ‘project water even though the change {s-effected
without a lease or sale of project water from d praject contractor and/or end
‘user to another individiial or entity (.¢., it 1s the project contracter andfor end .
user itself which continues to use' profect water, but converts 1t from the existing
use to a new yse).® :

A "transfer of project water" is not synonymous with, and may or may not
involve, a "change of water. rights or a “transfer of water rights® withtn the
mieaning of the applicable state’s water Iaws, ‘Whether gr not any given transfer
of pr qject water ‘will require a “change of water riphts” or a “transfer of water
rights” pursuant to'a state's water laws ahd procedures will dspend, among
other. things, upch the tdecreed or perritted place of use and type of use of +
project ‘water rights-as: compared: o the place of use and. tyipe of use to be made
of project water as the result-of a proposed transfer. "Determinations {n this
regard will need to be-made on a case-by-ease basis, considering the facts of
each case and the water laws.of the pertinent state,

4, Objectives -Whi‘ch Reclamation Seelis to Achieve, Reclamation's overall objective is to
© facilitate voluntary transfers of project water between willing parties in a timely and
- economical fnanner pursuant to State and Federal law and in such a way that the Federal
- governimient is in no lessér financial pesition than it would have been had a transfer not

accurred. In addition, Reclamation will, in sueh stfuations as it deems appropmdte. '
encourage parties to undertake valuntary transfers of ‘project water. However,
Reclamation will not compel transfers unless so required by legislative directive or judiclal
decision.

5, Poljeies, Regardless of whether or not Reclamatlﬂn owns the water-rights: for a pro_]ect
and, when it does, regardless of the nature of Renlematton s ownership interest In such

Accurdlngly when s prufect contraclor-Ge end user I5 itselF the bne who continung fo use untrested. raw p:ojeel walerwhich Is cpnverted
Trorn the Irrlgellnn of commerclalgrops lo tre- {rrigation of other vegatation {includivg, but-net [smised 10, lawmd dnd- oerinéntal shiuhliery sed in
tesidonilal and commierclal Jxdscaping: gardens; galF courses, parks, end: oflier. dc\reﬁsped recrentigngl faclllllee commercia! nurserles, end pasture Tor
anirmals ralsed amly for pembnal pleasure and use), then.such e conversion Is nut n "change In.the type oF use™ of project weter and ls. tharefora, nots
1rnnsfzr df projetl watec” suhjecl‘. (o thiz policy,

(130) 1/10/01 ' . Pago4
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water rrghts Reclamation has an interest in and legal responsibﬂ[ties with respect to
tranisfers of project ‘Water and the resulting uses of project water by virtue of: (i) Federal
statutes which require that anyone. receliding project water must have a contract-with the
Seeretary of the Interlor, {if} Reclamation's ohligations to ensure that uses of project water
are in accordance with a project's individually authorized purposes or other [generally
authorized purpases, (i) contracts which Reclamation has with existing project

. contractors, and {{v) Federal ownership of facilitles, To effect these Interests and legal

" responsibilities, proposed transfers of project water must be, in-accordance with t.he 1988
Prmciples and the fo]lawing policies.

+A.. Authorized Praject- Purpuses A change in the type of use of pro_]ect water mnay be
" made only if the new use.ls an authorized project purpose or s within the scope of the
. Sale of Watér for Mlscellaneous Purposes Act of 1920 (43 US. C 521) or other
applicable statute; ,

B, Reclamation Approval Requirements. Transfers of projent water will require
Reclamation's approval, unless already provided for by statute, judictal decision, or a
water service, repayment, or other form of eonitract in existence as-of the date of
these policles. Regardless of Reclamation's: apprqval authorlty, either the transferror
or transferee, or sometimes both, depending upon the relevant ciccumstances, must
have & contract with Reclamation for the delivety of project water. In adchnon.

. further hnp]emenﬁng agreements may be required. .

C Protection of Project Purposes and Project Contracfors,” Subject ta compiliance
with, and evaluation of analysts prepared pursuant to paragraph 512; Reclamatlon ‘will
approve proposals for the transfer of project water as long as- project purposes and

. operations and Reclamation's contractual obligatiors to others are protected, In
. addition to its public involvement procedures, when Reclamation recelves & proposal
to transfer project water 1t wilt, as appropriate, notify, consult with, and take into
accoiint the views of the pther project contractors ‘which receive project water from,
and of any- other entitles which have assuméd responsibility for the operation and
maintenance of, the project involved before reaching a decision cnncernlng suah
propesal.

D. Coempliance With Federal Law, Inaddition to complying with the Federal laws and
contracts applicable to project service from the project invelved, transfers of praject
water must also be {fi accordance with.all ether applicable Federal laws, ingluding,
but not Jimited to the National Erivirenrnental Policy Act ard the: Endangered Specles
Act, and must not impalr the Secretary of the Interior’s trust obligations to Native
Americans.

(130) 4/10/01 ‘ ' Page 5
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- B, Complianice With State and Other Laws, Transfers of project water must comply
with all applicable State; Tribal, and local laws, inchuding, but not limited to, these
cconcerning the appropriation, divorsion storage and use of water and changes of
water rights:

E. Pricing of Project. Water by Sellers and Lessors To the extent perm:tted by-law,
the seller or lessor of profect water {(efther a project contractor or an end vser). will be
allowed to establish-the price at which it will sell or-lease profect water to a buyer dr
Jessee, with the proceeds of such sale pr lerise to be retamed by the selling or. leaslng
project contractor or end user.

G. Charges Payable to Reclamation 'for'Transferred Projéct Water. The individual
or efitity which will have a repayment or water service contract or other agreement
with the United States for the use of project water after it has béen transferred will be
responsible for paying appropriate charges to Reclamation for the transferred project
water,

(1) Ata mintmum, the charges fixed by Rectamation for transferred project water
; will ensure that the Federal Government will be in no lesser financia) position
than 1t weuld have been had a transfer not oecurred,

(2) Whena transfer of project water- iIlVDlVes a change in the type of usé from
" irrigation to 2 different heneffclal use, and the capital costs allocable to a

project’s irrigation purpose hiave not been repaid, subsldies associated with the
provision of project water for irrigarion purposes will not follow the transferred
project wager, Charges payatile to Reclamation for transferred projest water
will be consistent with the new use to which the transferred water Is put, On
projects Where contractual obligations for the repayment.of canstruction costs
allocable to irrigation purposes have been fulfilled, charges payable 1o
Reclamation for the transferred project water will be negotiable. In efther
sttuation, Reclamation will not attempt to regapture the value of past subsidies in
setting charges for transferred project water.

H. Dispesiiion of Revenuos Received by Reclamatiun. Revenues received by
Reclamation from the charges established pursuant to paragraph G above will be. |
credited In accordance with the provistons of the authority tinder which the contract
for the transfer of progect water Is made and the applicable policies In effect af the.

I. Reallocation of Construction Costs. [t is not necessary to consider reallocation of .
project canstruction costs for short-term or temporary transfers of project water. ‘Cost
reallocation should only be constdered {f the fransfer is permanent and tlien only ona

(130) 1/10/01 ' . " Page
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case-by-case basis and in consultatlon with the Salicitor's Office and theé Office of
Pollcy. .

J.  Term-of Contracts, The term (fe,, duratiun) of contracts or assignments for the
iransfer-of project water will be-In accordance with the then applicable laws and -
policies on the terms of contracts, but the period should not exceed the rematiiing term
of the repaymetit, water service, or other form of comtract which is the source of the

- project water bélng transferred.

(130 11 0f01 . : 4 Page 7
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United States Department of the Interior -

BUREAU O.F'RECLAMATTON
Qreat Plains Region
. Nebreska-Kanses Area Office
- '_ - } PO. Box 1607
CNK-{o00 - - " Grand Island, Nebfaska 58802-1607

WTR-4.00 RR - _
S MAY- 0 7 2008

" Mr.Justin D. Lavene
Assistarit Aftorngy General —_
Office of the Attorney General - Projact
21158“&@ Capitel . - Eontrol M, -

. Lincoln, NE 68509 - o P

Clagslfication

. Fﬂidﬁr (EsN

‘ Bhbject:;fRe;publ'l;::an River S.urfaeefWafcer Pumheees
) Dear Mr. Lavene:

" During oy gonversation at the-last Republican River Compact Administration meeting, you

"asked for'a@ copy of the contracting process for a long-term water agreement between:
+ . "Raclamation, Irrigation Districts, Republican River Natural Resources Districts (NRD's), and
. Nebraska Department of Natural Reseurees (ONR). Qur January 10, 2008, letter to you
concerning Republican River surface water purchases provided information relatirig to this

_process and authofitigs that may be avarlab{e to allow the DNR and the NRD's to purehase

: Recramatron profect wafer to.ald In Compapt sompliance by the State of Nebraska. This

« Inforrriation is Imended to supplement the Infarration previously provided.

ltrs difffoult to provide & deﬂmtfve ansWer to your request concerning what is the process for a
"long-term water agreement as wé do notknow any-detalls of the proposed purchase or lease.
Our Regional Office has developed a "Summary of Reclamation Process for General
Contracting Actlons” which.is enclosed for your information and use. The process outfined In
the Sumnimiary is general in fature and as suich may include procedures and reqmrements that
may not be requiréd for a.tong-ferm agreement depending on specific provisions, such as: term,
amount of anriual water purchaee orleass, 'source, and proposed use of the water. Following is
-a discussion of some of the' potential ferme and condrtrens of & proposed purchase or lease that
'mﬂuence the processing requirements. - _

) 1 Any long-term- agreement for Reclamatron project water must begrn with approval of the
Irrrgatron districts selling and impacted by the sale or lease of the projsct water. The specific
pravisians. for_the aceounting and profection of the purchased or leased water are central to the
approval requirerments of the disirlets and Reclamation.. The delivery; proteetion, and accounting

o ofthe purchased or lsased water will not reduce er diminish the. water supply er water use
© . benefits of any downstream irfigation district that [s not a party fo this agreemsnt and has not
“agreed to a redyction fn water supply as a result of the agreement. It is Reclamation's
. undérstanding that the DNR will administér surface water ynder the prior approepriation system
' and the NRD's will reguiate groundwater under a modified correlative right system

2. Ifthedorig-term agreeme-nt is Intended to be a contractual agreement that prowd:es for
.DNRINRD's to exercise annual opfion provislons for the purchase or lease of surf;a.'c.e water, the

KAN. EXHIBIT 83
< Kan. v. Neb & Colo. No. 126, Orig.
T - Arbitration Initiated 10/21/08
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jong-term agreement would need to identify the sources and uses planned for the purchased or

- Jeased water. This is needed for Retlamation to detertiine a basis and autharity for the .
agreement, to allow for Inclusion of irfigation districts: assoclated with the contracting action, and
to aliow for the develapment of- an appropriate environmental docurnent. For Instance,
‘agreements lirmiting the usé of purchased. or i6ased water to that of wrfgaﬁon of Rec]amatlon
project lands In Kansas has been previously accomplishad with minimal-fime and costs involved
In environmental cléarance. Other plarined uses, such.as in-stream flow belaw Guide Rock, wil
require a thore involved environmental evatuatfan Please note it is a Reclamation requirament
-thatthe use planned for the purchased or leased:water'be a beneficial use under existmg State
statutes. : _

3. Any long-term agreement that ihvolves the purchase of surface water for s in supplymg
additional water to Kansas will involve Harlan County Lake, The accounting; storags, and
reteases of water at-Harlan County Lake require close coardination, censultation, and approval
by the Corﬁs‘ of Engingers.

4. At thls time, we believe that the term of a lang-term agreement should not exceed five years.
This weuld be consistent with. a number of water management concepts in the Replblican River
basin that are also based on a five-year term, This Is the base term establistied for-Firial
Settlement Stipulation water use accounting in the basin, and It 1§ also the term of the current
revislons ‘tQ the Integrated Management Plans recently.adopted In the basin.

Reclamaﬂon helleves:the most lkely avallable sources of supply of Retlamation projest water to
be purchased-of leased on an annual basis under a long-term agreement are Harry Strunk Lake -
and Harlan County Lake: The upstream reservolrs simply do not-cutiently have sufficient inflow
to be a rehab!e sourc:e for. pianned anfjual purchases under a long-term purchase agreerent,
downstream will result in the need for additional reservslr lnﬂow prlor 1o the next wngatlun
season, to aveld & subsequent “Water Shiort Year Admilnlstration® demgnaﬂon

If you have any questrons, or need addltional information, please contact me: at telephene
308-389-5300.

Sinceraly,

AARD
mnNMMnggg%an

Area Manager
Enclosure

ea: Dick Wolfe, PE, State Englnesr, State of Colorado, Division of Water Resources,

1813 Shermari Street, Suite 818, Denver, CO 80203 ’

David Barfleld, P.E., Ohief Enginesr, Divisien of Water Resources; Kansas Department of
Agriculture, 109 S 6" Street, 21 Floor, Topeka, KS 66612-1280-

Brian P. Dunnigan, P.E., Acting Durector. Nebraska Department of MNatural Resources
PO -Box 94676, meein, NE 88509-4576 :

Colonel Roger Witson, Jr., Corps of Engineers, Kansas City Distnct 700 Federal Buﬂdmg,
Roorm 844, 60T East 12" Street, Kansas City, MQ 64106 _

.. (Each.with enclosyre) _

be: GP-100D (N‘lke Ryan)
GP-4500 {Gordan-Aycogk)
GP-3100 (Linnefte Smith)
Sallcitor's Office (John. Chaffin
NK-400 (tarv Swahda)
{Each with- enclosura)

WBR:SFRonshatgsn:irelchart:5/5/08:308-389-5304
(Ryam)FINALLetlerivAGOHice4292008 1malldoc  WTR-4.00RR
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Summm y of Reclamation Process for Genera[ Contracting Actions
Prepared by Great Plains Reglon

1. Thitiate Acfion

A,
B

Contractor’s Request - should identify issues
Review igsues internally
(1) Water Rights
(2) Environmental Studies
(3) Field Office -
{4) Solicitor
(5) Meet with Cantractor — elarify issies
(6) Provide fur notice in Federal register -

2. Reclamation prepare internal dociments

F?OPJ'?*

Review Authority

Review Delegations of Authority

Prepare request delegation of authority

Initiate National Environmental Policy Act, Endangered Species Act, Fish &
Wildlife Coordination Act ard National Historic Preservations Act

3. Preliminary Studies

A,
B.

Vary greatly dépending on action,
New or renewal confracts may require
{1) Needs analysis
(2) Groundwater Studies
(3) Land Classification

4, Contract Negotiations

Q =

Following approval by Comtissioner of Retlamation
Draft contract _
Review internally including Field Solicitor
Submyit draft confract to contractor before negotiation
Public Participation
(1) Federal Register Notice or include in the listing enhtled "Qual'telly
Tabulation of Pendmg Contract Actiong"”
(2) Annoince meeting in local press release af least a week in advance of
Negottations
(3) Provide copy of draft contract to interested parties requestitiga capy
Prepare Meeting reports
Finalize draft confract
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5. Complete Bnvironmental Review and Docurnentation
NEPA ESA. FWCA and NHPA

P

Determme what acno;;s are needed and prepare analysts

- If required, coordinate with Fish and Wildlife Service
Consult with State Historic Preservation Officer on NHPA
Complete environmental documentation

?Fﬁﬂ?

G Contract Approval
A, Submit confract to contractor for approval
B. Announce availability of contract for public review and comment for a period of 60
days



