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novi grown enc because no prect change in tyne is anticipated, it
expears thet any pumring plant in the western tasin should, with
o1l cenditions permitting, be cdesipned to furnish ¢t least 700 zal—
lons of water per minute. With this quentity availakle, ond with
properly planned rotation of irripoticn anplications, it should be
rosgible te serve acreages, ¢s shevm in the 80-acre exanmsle, in
15—-dey rotation, :

a

In the erstern porticn of the besin, where irrigetion will be
more supplemental in cherecter, weter requirenents 2s well as the
punrdng plent cenacities may be carrespondingly reduced, In all
nrobebility, irrisated sereages will be smaller ond nruning plents
of less cepacity may be utilized, although it is féubtful if ~lants
of less than 450 gallons ver minute yield would be practical for ir—
rigetien of generel crons, Following exemnles similer to thet ziven
in discuseing the western besin, it is estimeted thet over—211 water
requirenents will gradually decrecse from west to efst until amsroxi-

rately 1 ecre~foot per sere, or less, would be required in the ex—
trome eastern prrt of the basin.

Is previeusly stated, much derends unon the rmanner in vhich
any incivicuel irrigetion enterprise is orgenized and when sumsing
plents ere instelled, the operesticns agencies, topether with the
egriculturcl experiment statiens, should be in a nosition fo furnish
indivicual ferm cperetcrs with more cdetailed cdata nertaining to the -
requirements of specific crops or any given combination of acreages
‘lenned fer irrigetion nrectice. In zeneral, ond over a period of
Jears, however, i1t is believed thet over—all weter requirements will
not very greatly from those herein esteblished as generel criteria,

Icral Factors Relating to ¥eber Use

General
—————————

Purycse end Charescter of Discussion

This dscussicn of legal fretors releting te water use is in—
torpereted in the erec nlan mainly for the nurpose of emphasizing
that the feasibility of further weter cevelcrment in the erea must

€ crnsidered from o legal as well as from a physical or an eccononic
20Int of view, For exernle, the fact thet weter is available for
U irpicetion in a porticuler area and the fact that the resulting
- eressee rrocductivity of the lend wruld seer to justify the invest—
font in nurp irrigation works camnot be the controlling consicderations
i it erpecrs thet there ere no legal meons of controlling the rate
of Cevelenment so rs to protect investors ascinst the hagesrds of over—
CVelorment, r, with respect te a rerticuelr cese, it may develop

that the indivicuel {ocs not heve or canncot obtain a valid weter
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rizht covering the quantity of water necessary to fulfill thoe use pg

quirenent of the nronosec facility.

The follewing neterial 1is intended te serve a two-fold nurs
nose: first, to furnish en over—all lepal picture of the arca coyep
by the plen #nd to point to snecific problems thet sh~ruld be examingq
closely with rcspect to each frecility or nrojeet undertrkens; ond
secrnd, to supply genersl infrmotion on water righte te all rroups

crncerned in the Water Facilities Prograrie

thet the céiscussion ceels only with the lay
weter rightse Because it hes nt secmed nocessary, no attempt

nade to trert the legal ~rotlass invelved in the financing of g
acility, the requisiticn of land or rights of way, the incororatiy
f districts or assnciatlons, or other questions of like nature, ;
The charecter of the erea nlan &8 & gencral, over-sll survey has
necessarily limited the lesel discussion to o stotement of general
srinciples. Sihce snecific facilities ore not recormenced for inw
stellrtion ot specific leacalities, detailed lepel analysis of indiv
dual yrojects is not nngsibles " A few of the water law problems tha
nmey be encountered in incivicusl ceses heve been noted, tozcther 5
vith a brief discussicn of the abplicrble 1aw of crch state involved

in the ocreca Tlen,

C Tt will be noied

D> B O
wn

¢

Pyoes of Weter Involved

s indiceted elsevhere in the rlen, the recommendaticns con=

template the utilization of severcl types of water as they have bee

classified by statubes anc judicial interpretation, For the most

port, the nroposals involve the pumming of ground water for irriga-

tions The source of the ground wier differs greatly in physical ~
Tn some places the

characteristics in various narts of the erec.
water is actuelly pert of the anderflow of the surface wetercourse;
in other plsces, it is wercolating weter contributing to the surfac
waterccurse; in still other vlaces there is no evicdence of any dired
relaticn hetwecn bhe ground viober snd surfrce wotercourses Artesien
weters ere not invelved in any recommencations., There is at least
~ne instencc where the lan recommends o direct surface flow diver
sion as being feasible. ’

~f the weter to be reCOVH?§

enalysis, either on & zens
al prin

A cetermination °f the character
for use is of first importence in a legel
f specific projects, since leg

ercl erec hésis or in coses O
ciples very eccorcing to the tyre of water under considerations

Neture of s Weter Rifht

i,ht which is entitled to pro”

A Mwoter rightt is a eral r
of vnroportys’

tecticn in court to the sene extent ns other forms
mter rirht is penerally reld tc be rerl propertye
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‘In.the case of a surface stresm, a vieter right is the right
4o us ‘e the woter end does n~t embreee ~wnership of the water so long
o it is flowing in the streem, When such water has been diverted
ror1 its noturel course end reduced to thysicel possession, however,
he mrre renérul rule is thct it becomes the ~ersonal *)ro“erty of the
clder of the rljht

Q.-

In the case of fround weter, the water uncder the common-law
ule of absolute ownership is 2 part of the realty and is owned by
the ovner of the lend in which it occurs; under the rule of reason—
able use it is ouned by the landovmer subject to a right to make only
4 reas~neble use; and uncer the appropriation doctrine, the water
right is only & right of use as in case of the water of a surfece
treome ' '

urface Watercourses

Controlling Doctrines of law
LIVO VG 1. Riparian. The common-law riparian doctrine recognizes
that the owner of land contiguous to a surface stream has certain
rights in the flow of the stream, This right is inherent in tlhe
omnership of the land; is a part and parcel of the estate; cand is
not lost by nonuse alone but may be lost by adversc use _LOI' the
statutory prescriptive’ nef1 od by cbhers who divert the water up-
sbream. An owrner of riparian land may use as much of the water as
he reeds for domestic purposes and the watering of livestock neces—
sary to the maintenance of his home and farm, and for such necessary
purposes may exhaust the entire flow of the stream. A riparian
owner may also use the water for drrigation, but his use for such
purpose must be reasonable with reference to thé requirements of all
other owners of Lna comtiguous to the same sowce of supply; that
ié', if all riparian-owners need water at the same time and the sup-
ply is not sufficient for all, each one will be entitled to use only
his reasonablé propartion of uhe available supply. Generally (but
with excepbions in some states) the use of water under the riparian
doctrlnc, may be made only on riparian land, In some states the ri-
parian owner i%.entitled to use only the direct flow of the stream
fpr irrigation, Whl]C in others he is pemittied to store water far

. 2. Appropriation., The doctrine of‘appropriation is a mat-—
ter of statutory law. Under this doctrine , each user of water from
a stream acquires by virtuec of such use, a right to combtinue the use
of such quantity of water as he has-applied to beneficial purposes.
Such purposes may include domestiec, mm1c1pa1 irrigation, stock
watering , mining, manufacturlng R d\,veloxanent of power, and other
beneficial uses. The place of use need not be on riparian land.
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Fach appropriative right contains a fixed vriority date why
determines the right to divert water when te supply is not adequatg
for all uscrs. THhis priority date is the date upon which the firg

= step was taken to acquire the right, provided the appropriator ig
diligent in porforming all subsequent acts in corpleting construc~
tion of works and application of the water to bereficial use, The
holder of the carliest priority on a strean has the first right 4o
usc whatever water is flowing in the stream and may usc the entire
flow if the quantity of water he has app_roprilted S0 requires,
Each priority is senior to a1l thosc of later date and junior to dl
those of ecarlier date., The priority is not affected by location
diversion works. The headgates of  junior appropriators upstrcam
must be closed to allow the water to flow downstream to senior ap-
provriators at times when the supply is not sufficient to satisfy
the requirements of all. In othor words, an appropriator is entit
to use water only when there is a surplus above the requirerconts of
all scnior appropriators.

ki =l R e

aholts -

s
e

Each appropriative right rofers, in addition to the date o
priority, to a specific quantity of water., It is an exclusive rig
to usc that quantity, subject to the rights of prior appropriator
In many instances the right also refors to a period of use, such ag
the use of a specific flow throughout the irrigation scason, or-d
ing designated months, or during certain wecks or days in named
months. The appro;‘)'rie;,tive right is perfected by applying vater t
beneficial use and depends upon coubinued application since the
right may be lost by nonuse, 28 noted hereinafber in greater detadl

Elements of the aporopriative right include the location -of;
the point of diversion,. the ploce of usc and the character of the
use of the water, all of which nay usually be chonged, bub only if
others are not injured thercby. Ordinarily, the changc nay be mad
only by following a definite statutory procedure.

-

‘The statutes specify who may appropriate water, The generd
rile is that one rightfully in possession of land may appropriat
‘water for use on that land, even though he does not have complet
title to the land. :

3, Ixtent of application of the two doctrines. The doctrl
of appropriation is the exclusive method of acquiring a water ri
in Colorado, Coffin v. Left Hand Ditch Co., 6 Colo. 443 (1882 ).
riparian doctrine is not recognized in the state. The two Goctrings
are recognized concurrently in Kansas and Nebraska.

(a) Kansas. The riparian doctrine is the paramount rule 0
water law in Kansas., Clark v, Allaman, 71 Kans. 206, 80 Pac. 571
(1505); Frizell v. Bindley, 144 Kans. 84, 58 Pac. (2d) 95 (1938)«

Without attempting an analysis of the cases here, it may be said:

]
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-that these decisions have created some doubt as to the status of the
“appropriation doctrine with respect to lands granted after the ap-
propriation statutc of 1886 was enacted, "Pending decisions clarifying
the point, it is a reasonable conclusion that appropriative rights
under the statute are superior only to riparian rights of owners"
-whose riparian lands passed to private ownership after the statute
was endcted, Riparian rights attached to land which had passed into

. -private ownership prior to 188G were not disturbed by the adoption
to all -of the appropriation doctrine in that year, arnd such rights may be
ion of -exercised today for all purposes, including irrigation, ‘In view of

can

the fact that most of the land suit

able for irrigation had already
r ap- ‘passed into private ownership by 1886, the statute providing for ap-
isfy ropriation has a very limited application, In fact, for all prac-—
antitle

ical purposes the statute is a nullity,
ministrative regulations, ‘the comparative
nade under the old procedure of posting

version. The number of riparian ri
fecessary to satisfy them are facts

> and, in the absence of ad—
nts of ly few appropriations are
a notice at the place of

ghts and the amount of water

: almost impossible to determine

' since riparian rights, acquired by virtue of owrership of land
3'-13;’11'5- rather’ than by operation of statute s @re not required to be recorded
ach as

in terms of specific quantitie S,

(b) Nebraska, The riparian

- Y doctrine is recegnized, but not
r to the extent that it is in Kansas. Ieading cases on the riparian
©o gioctri_ne in Nebraska are Crawford Go._v. Hathaway, 67 Nehr, 325, 93
letail NV, 781 (1903) and Meng v, Coffee, 67 Nebr, 500, 93 N.W. 713 (1903),
, It was held that the riparian and appropriative doctrines existed
N "ok ¢oncurrently in the state; that the irrigation act had the. effect of
th. Preventing the acquisition of riparian rights in the future, which
bfige Teant that lands which massed to private ownership thereafter had no
3 T

Tiparian rights, but that the legislation could not abolish riparian
Fights already accrued, that is, in conmcction with lands which had
1 _Jl“eady rassed to private ownership, A riparian right in Nebraska,
3nera ~erefore, is coordinate with the riparian right of every other
er of lang riparian to the same stream; is subordimte to appro-
briative rights previously acquired on public land; and is superior
O appropriative rights subsecuently acquired, provided that the pi-
sebrin Parian owper made an actual use of water prior to the acquisition of
@ppropriative right,

L rine! In Nebraska the riparian right

. applies only to the ordinary
M4 natural flow of the streanm,

and does not apply as against an ap—~
,?Opriator of flood waters. Crawford Co, v. Hathaway, supra, Ripa—~
e of -Né%n lafds are only those within the watershed, Osterman v. Central
571 - Vo oskd Public Power and Trrigation District, 131 Nebr, 358, 268
6) J'J';D‘ 554 (1936), They arc furthor limited to the area acquired by a
4d ot ¢ entry or vurchase from the Government, which depends upon the
in ° in each casc. As is the case in Kansas, the water right record
Nebraska

docs not reflect the number of rim

o wwian rights or the
Wt of water used under such rights,

e e e e R

e e Sk Ll




" of mtural overflow, waste, seenage or spring waters, natural flow
“~ing springs, and water raised from mines, (Stats. Ann. 1935, ch. 9
secs, 19, R0, 21 and ch. 110, sec., R12) Every person, association

147

Acquisi%ion of Rights

Riparian rights are- acqulred only by acquiring title to ripas
rian land; aeroprlatlve rights are acquired by following the pro-
cedure provided in state statubes. :

1. Colorado. The unappropriated water of every nabtural
stream is the property of the public, .subject to appropriation, an
the right to appropriate siich waters to beneficial uses may not be
denied. (Const, Art, XVI, secs. 5, 6)

There are statubory provisions concerning the aporoprlanlon

or corporatlon, within 60 days after commencing construction of a
water works is required to file a claim with the State Engineer, °
in proper form, it is accepted for filing, and a copy is required t:
be filed with the county clerk and recorder within 90 days from th
date stated as the date of commencement. -Due diligence must be ex
cised in construction. (Stats. Ann. 1935, ch. 90, secs. 27 to 32.

There is no further procedure that must be followed in acquii
ing the right. The holder of a water right may petition the court
for an adjudication.  (Stats., Ann. 1935, ch., 90, secs. 158 to 181.

€« Kansas. The right to use of running water in a river o
stream for purposes of irrigation may be acquired by approvnriation
(Gen. Stats., 1935, secs, 42-101.)

Any person desiring to appropriate water must post a notice
at the point of diversion and file a copy with the county register
of deeds, (Gen. Stats,, 1935, scc, 4R-101.) This is the procedur
usvally followed; however, an appropriation may also be made upon
application to Lhe Division of Water Resources, State Board of Agr
culture. (Gen. Stats., 1935, secs. 24-903 and 74—506b.)

3+ DHNebraska., The unappropriated water of every natural

stream is the property of the public, subject to approoriation.
(Const. Art. XV, sec. 5; Comp. Stats., 1929, scc. 46- 502,) Waber
flowing in a river, SUroam. canyon, or ravine may be appropriated.
(Comp,. Stats., 1929, scc. 40—615 ) Waters of naturel lakes or res—
ervoirs may be appropriated to.supply -deficiencies in times of :
scarcity under existing appropriations, (Comp. Stats.,, 1929, sec. .
816328, ) e

The United States and cevery person, before commencing work O
taking water from constructed works, is required to make applicatio
to the State Demartment of Roads ard Trrigation for a wormit to mak
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the appropriation. The Department may refuse the application if
there 1s no.unappropriated water in the proposed source, or if the
granting w@uld;be detrimental {o the -public welfars, or may approve
0 ripg , the application for a less quantity -of water or area of land than

: applied for. When the application has been perfected, the Depart— .

ment sends a certificate for record to the county clerk. (Comp.
Stats., 1929, secs. 81-6316 to 81-6320.) :
al | ‘ ‘
n, and Lo Preferential Uses of Water
ot be ' . e ’ ’ . o ‘
1. Colorado. The constitution provides that ‘priority of ap-
: propriation shall give the better right as between those using water
1tion for the same.purpose; but that when the waters of a natural stream
flow are not sufficient for all those desiring the use s those using the
ch,” water for domestic purposes shall have the preference over claimants
vbion for any other purpose, and those using water for agricultural- pur-
f a poses shall have the preference ovér those using it for manufacturing
s, purposes; (Const, art, XVI, sec. 6.) The Colorado-Suprene Court has
ired held that this section does not authorize the taking of water for do-
m th

mestic use from prior appropriators, without ‘Tully compensating the
e exer ~ latter,  Sterling v, Pawnee Ditch Extension Co., 42 Colo, 421, 94 Pac.
' 339 (1908), S ' e :

ace iy - A statute provides for dividing water pro rata among consumers
from a ditch or reservoir if it ‘is not entitled to a full supply at a
certain time. (Stats. Amn., 1935, ch. 90, sec, 18.) The Supreme
Court has held that under the most favorable view of this statute, it
may be resorted to in times of scarcity of water to compel pro-rating
among consumers having priorities of the, same or nearly the -same date,

2. Kansass In the portion of the state westi of the - 99th
Meridian all natural waters are to be 'devoted, -first, to irrigation .
in aid of agriculture, subject to ardinary domestic uses, and second,
80 other industrial purposes. No diversion may impair or divest a
prior vested appropriative right for the same or a higher purpose
without condemnation and céompensation. (Gen. Stats. Ann, , 1935,
Secs. 42-301 and 42-305.) The necessity for making compensation for
the impairment of an inferior right, although not stated'in the

1 statute, would probably follow,
bor Where appropriations made under th@.éuthority granted to the
bed. State Board of Agriculture conflict, they take precedence thus: (1)
ress Domestic and transportation water supply, (R) Irrigation, (3) Indus-
trial use, (4) Water power. (Gen. Stats, Ann,, 1935, sec, 24-903.)

35GCCe ’ ‘ . i
) 8. DNebraska, The constitution contains a provision similar

O that of Colorado, with.a proviso thit no inferior right may be ac—
rk © dQuired by & superior right without just compensation. (Const, art.
satia XV, sec, 6,) .See Grawford Co. v. Hathaway, 67 Nebr, 325, 93 N,W. 781
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. tonveyance of title to the land,

3 4
3

-in Hassler v, Founbain Mutual Trrigation Co.,.-(93 Colo..R46, 26

jto.change the point of diversion is authorized by statute, (Colo.

149

(1903), Vested rights éf cofipleted appropriations cannct be. deu

ight

stroyed without compensation. -Kearney Water and Eléctrie Powerg 'giick

CompanY“v."Alfalfa Irrigation District, 97 Nebr. 139, 149 N.W, 3g teres

(1914).' S B ' e -

. Iransfers : = " T | of us
I . R N I

The transfers discussed here include not only the transfe Eai 2

a water right itself, as a type of real prgperﬁy;xfrom{onq owner 3 in th

another, but also the possibilities of transfer with respect to place

point of ‘diversion, the place of use.and the character of use of canal

water. Where transfer of the water right itself is rermitted, tig place

same formalities required in ‘case of the conveyance of real estat Ann.:

ordinarily apply, ' ‘ - ) a cha:

o ' . : Gothe:

1. Transfer of water rishts, - Tn Colorado there is no st 21565

ute making water rights appurtenant to land, and the State- Supren
Court has stated that water may or  may not ‘be appurtenant o lang
Hastines & Hayden Realty Co,. v, Gest, 70 Colo. 278, 201 Pac, 37 -
(1921). The court specifically authorized the sale of a water ri

propr
some 1

Court
cated
‘court
change
other:
approy
nectic

(3d) 102) where it was said that " ., |, . a water right may be ali,
ated apart from the land, or its use transferred from one place ¢
anothe¥, or even the character of use changed, provided only that
each instance no injury results to vested rights of other appropri.
ators,!- . ' S

“abandc

" pel.
pel,

In Nebraska the statute requiring that an application for a
water right describe the land to be irrigated s been inberpreted
to mean that water rights are attached t6 the land upon which the
water is to be used. Water rights appurtenant to land pass with a

take p
water

must t
unequi
tory f
ment,

a part
don mu
It is

chargi

Re Point of diversion. Tn each of the three states the righ

Stats. Am,, 1935, ch. 90, secs, 104 to 109; Kans. gen. Stats,, 1935
Sec. 42-102; Neb, Comp. Stat,, 1929, sec, 46-606.) The right is sub
jeet to the restriction. that no injury be thereby inflicted upon
others. The Nebraska statute requires approval of the change by the

state administrative officials, In the case of adjudicated water that i




N9666
10 of 22

150 5

ghts, ;the Colorade procedure requires a petition to the court from
which the OQigihal decree issued, with proof of notice to all in-
erested parbies, ' : _

3. Place of Use.. In Colorado the right to change the place
of use .of water is not governed by statute., However, as noted in
ne quotation from the Hassler case, supra, the State Supreme Court
g sanctiored such changes, The Kansas statute authorizing a change
1 the point of diversion appears also to authorize a change in the
iplace of use., Tt provides that a waber right holder may extend the
senal, ditch,.flume, or aqueduct by which the diversion is made to i
cgs beyond that to where the first use was made. (Rev. Stats, i
. 1923, sec, 42-102.) The Nebraska Supreme-Court has sanctioned ‘
change in place of use, In Farmers!.& Merchants! Trrigation Co. V. :
othenburg Water Power & Irrigation Co., 73 Nebr, 223, 102 N,W, 487 |
905) it was stabed that "it has been the uniform rule to allow ap- T
opriators of water, after it has been actually taken and applied to :
ome beneficial purpose, to change the place or character of its use." !

4. Character of use. The sanction of the Colorado Supreme
ourt upon a change- in the character of use has already been indi-
ated in the quotation from the Hassler ¢ase, supra. In Kansas the
ourt has indicated, without ruling on the.precise poimt, that a
hange in character of use is permissible if no injury is done to
thers. Whitehair v, Brown, 80 Kan. 297, 102 Pac, 783 (1909). The
pproval of the Nebraska Supreme Court has been noted above in con-
ection with the Farmers! and Merchants! Trrigation case, supra.

Maintenance and Loss of Rights _ , : S

Appropriétive rights are subject to loss through volurtary
bandonment, statutory forfeiture, adverse use by another and estop-

1. Riparian rights can be lost only through adverse use or estop-
pel,

1. Absndonment, Abandonment of an appropriative right may
take place irrespective of statute, It is a voluntary loss of the
Water right. The intention to abandon is the essential clement and
Mst be established as a question of fact in each case by clear and
unequivocal evidence; mere lapse of time (in the absence of statu- ,
tory forfeiture), without intention, does not constitute an abandon- l
ment, The intention to abandon may be evidenced by a declaration of

& party or fairly inferred from his actions. The inbéntion to aban-—

don must be accompanied by an actual relinquishment of the right.

It is a well-settled rule that the :burden of proof is on the person

Charging the abandonment. ;

2. Forfeiture., The statutes of a number of states provide
that if an appropriator fails to use water during a stated number of

"
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successful years, the water right shall be forfeited, and the wat
~shall revert to the public, There is no statutory veriod in

rado. The statute in Kansas does not specify a period of
any failure continuously to apply water beneficially, without
clent cause shown, is deemed an abandonment, (Kans., Gen,

Statsg, A
1935, sec. 42-308, ) 'The period in Nebraska is three years, T

laration of forfeiture is made by the Department of Roads apg

tion under special procedures embracing notice » bearing and 5
(Nebr, Comp. Iaws. 1929, sec. £1-6309,)

Although the terms "abandonment! and "forfeiture!

times: used interchangeably, there are fundamental disti

- tween them, In abandonment there must nece
- to'abandon; yet such an intention is not an
feiture inasmuch as there can be a forfeiture against and conbrag
to the intention of the party alleged to have f orfeited, - dila Watg
G0, v, Green, 29 Ariz,, 504, 241 Pac, 307 (1925), Abandonmont take

place instantly, whercas forfeiture does not take place until the
piration of the statutory reriod of non-use,

are many
nctions pe
ssarily be an intention
essential clement of f

5. Adverse use. Water rights may be lost, in general, by .

“-verse use on-the part of another for the prescriptive peried define
in the statute of limitation of actions to . recover real. property,

The principles applicable to the establishment of prescriptive righ

to -other forms of property have been adoptied by the courts in many
cases to the conditions peculiar to the exercisc of water rights,

There are so many elements of adverse usc, also known ag "preserip

tion", that limitations of space forbid .a comprehensive discussion

of them, For present purposes, it seems sufficient to point out tha
a water right may be lost if another person, contrary to the inter
ests and without the permission of the holder of the water right b
with his knowledge, uses the water without interrupbion under a clai
of title for the presecribed number of years, _ ’

4, Estoppel. Water right s may likewise be lost by appropria:

tors who, by their actions and declarations, have led others to mak
use of their water ri

ghts on the assumption that such use would be
entirely legal,

Such appropriators are subsequently estooped from
asserting their own rights,

Ground Water

The courts have gererally differentiated betwsen waters flow-.
ing in defined subterranean channels and ‘those not confined to de-

fined channels, the latter being termed "percolatingh waters, and

have held them subject to different rules of ‘law,” Regardless of sci-

emific objections to the legal- clétssifications, the courts have made

tl
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Definite Underground Streams

: The rules applicable to surface watercourses apply to water-
courses beneath the surface, The underflow of a stream is a part
f the stream, the same rules being applicable to the surface and

1, Colorado. The doctrime of appropriation applies to the
nderflow as well as to the surface flow of a stream. Buckers Irri
gation, Milling and Improvement Co, V. Farmers! Independent Ditch
Co,, 31 Colo. 62, 72 Pac. 49 (1903), Underground streams in well-
iidefined and known channels are governed by the sane rules of law as
treams upon the surface, Medano Ditch Co. v. Adams, <9 Colo. 817,
8 Pac. 431 (1902). '

!

2, Kansas, In the northweést portion of the state, by stat-
te, all natural subterranean waters may be diverted for stated uses,
rovided, vested appropriative rights for the same or a higher pur—
pose are not interfered with. (Gen, Stats. Ann., 1935, sec. 42~301. )
In the southwest portion of the state, subterranean watercourses,
Migheets, and lakes are declared by statute to belong to and be appur—
énint to overlying lands, appropriations theretofore made not to be
erfered with, (Gen, Stats. Ann,, 1935, scc, 42-305.)

.- Subsurface water flowing directly below a surface stream and
“centact with it does not constitute a second and separate stream;
é-surface and subterranean flow together form one stream, Kansas
¢-Colorado, R06 U,W. 46 (1907), :

© 3, Nebraska. No definite decisions have been found which

L late to underground streams, Presumably, rights to their use are
governed by the law of watercourses, that is, the riparian and appro-
riation doctrines.

Percolating Waters

' There are three principal doctrines governing the right of use
L percolating waters: (A) The English or common law rule of abso-
lite ownership; Under this rule an owner of land may not only ab-
Stract ground water from his land for any legitimate ermterprise, but
80 doing may exhaust the common supply otherwise available for

i the by.his neighbor without liability for any resulting injury to

' 'neighbor's water supply, regardless of the lengbh of time the
-,:Lgl}b‘or,may have been using the ground water bereficially. (B) The
erican rule of reasomable use: This rule rTecognizes some rorm of
ership of ground water by the omer of overlying land, but imposes

N9666
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upon the landowner some measure of reasonable use, Where this g
has been most highly developed, it requires the use by the landowney,
to be reasomable in relation to the recuirements of all other OWnerg
of land overlying the common supply, their rights being co-equal ang-
correlative. (C) The doctrine of appropriation: The principle of
prior appropriation developed in connection with surface watercourge
is applied to percolating ground waters. -

ookt o s ok

1. Colorado. Most of the cases relating to ground waters
have involved return waters from irrigation, tut the courts in reach:
ing their conclusions have included percolating waters from natural
sources in the same category. o

(a) Percolating waters physically tributary to watercourses
The Colorado courts have adherad to the principle that percolating
waters which constitute a source of supply of a surface stream and
which, if not interfered with, would reach the stream are a part of
that stream to the same extent as the waters of a surface tributary
Faden v. Hubbell, 93 Colo. 358, 28 Pac. (2D) 247 (1933) and cases
cited,

A Y L

W s

(b) Percolating waters nobt physically tributary to a surface
watercourse: Rights to the use of such waters have not been the sub
ject of legislation and the courts have not passed specifically upon
them, San Iuis Valley Irrigation District v. Prairie Ditch Co. and
Rio Grande Drainage District, 84 Colo. 99, 288 Pac, 533 (1928), in-
volved waters resulting dircctly from precipitation aud return flow :
waters which gathered into a drainage ditch and discharged intoa
river into which they would not have drained naturally, The waters
werce held not to be a part of that stream bubt to be subject to in-
dependent appropriation., Rights of landowners to use the ground
waters were not involved. On the basis of this decision regarding
non-tributary surface water there may yet be some question, there-
fore, as to the right of an owrner of overlying land to use non-
tributary percolating waters as against the claim of a prior appro-
priat_or.

. Kansas. The few court decisions indicate acceptance or
at least acknowledgment of the English rule of absolute ov-mership'Of
percolating waters, but specifically note a tendency toward modifi~

265 (1881); Gilmore v. Royal Salt Co., 84 Kans. 729, 115 Pac. 541
(1911). The statube authorizing "diversions! of ground water in the
northwestern portion of the state does not use the term appropria-
tion," and the legislative history leaves doubt as to just what a
right to "divert" such waters involves, In view of the early enact- -
ments and tle relatively few and inconclusive court decisions, the
principles governing rights to the use of ground waters in Kansas
are not well defined. Considering the statutes and court decisions
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his mle

together, the apparent result is
landowmer - forming to the statutory definj

that percolating waters not cop-
Fini

tion in the southwestern vart of the
1er owners tate, and all percolating waters in the eastern portion; are still
-equal ang subject to the English rule with the probability of future modifica—
yiple of tion, and that in the nortlwest portion the rule has been modified
tbercourses x by statute, :

i‘t seems probable tha

t the rule of absolute ownership will be
waters: u'bstantially modified by the courts should a conbroversy arise s Bven
5 in reach- T not’ changed by statute, No western court ‘which has been called on
n nabural o decide controversies over uses of ground water has continued to

dhere to the rule of absolute ownership, Further, the Kansas court

: : ndicated that the tendency was away from such rule, The reasom ble
srcourses sumption is that if the legislature does not speak, the courts
solating i1l adopt the American rule of reasonable use, particularly if the
ceam and ights of a number of users in a common area are involved; and that
1 part of sers of growd water will be protected in at least a right to make
sributary sonable use of their reasonable proportion of the common available
1 cases upply,

. _ 3« Neébraska, The courts
a surface:

have adopted the American rule of
asomble use, The landowner can extract ground watersfor reason—
able and boneficial use upon his land, but cannot make & use injuri-
ous to others who have substantia

an the subs
zally upon

1l rights in the ground-water supply,
o€ and the supply is not sufficient for all owners, each is eéntitled to
9Rb,, in= easonable proportion of tho whole. Oleon v, Wahoo, 124 Nebr. 802,
burn flow NoW. 304 (1933), Tn the case of Osterman v. Central Nebraska
into a blic Power and Trpi

he waters

gation District s 131
936), the Supremc Court stated that it v

“sbr. 356, 268 N.W. 331

ias committed to the doe—
t to én" e of reasonable use as laid down in Olson v, Wahoo, supra,
o7 OUT .
sgarding
n, there- S-Eulations
non-—

or appro-

In all states the officials or boards charged with administra-
1 of the water code or responsible for the regulation of the

3 or ! . . .
tance atels water res ed administrative orders op regula-—

} ources have issu
nership ©

[&)
43 fim 905 which have the forece and effect of law, Obviously, they must
d moal o Complied with in detail in the construction and operation of every
7 Am. ? P tLity, A tabular abstract of some pertinent regulations in Colo-
ac. ?4 Lh > Kansas and Nebraska appears at the end of this secbion of the
ter l.nia,. It is emphasized that the table is by no means complete,
ppro%o)ra e it g important that reference he had to full text of such

wha nact- leg and regulations > Which are obtaimble from the office of the
Ic;llg ethe' Ste Engineer or State Water Board, :

3

Kansas
decisions
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Interstate Compacts

the locality s

- ' use, and othe:
Background ‘ : . following, the

In the leading case of Hinderlider V,
Creek Ditch Co., 304 U.S. 92 (1938), the United States Supreme Gourf
upheld the validity of an apportionment of the waters of an inter:
state stream between the two states (Colorado and New Mexico) whose
representative commissiorers negotiated the interstate compact, T
decision established the device of interstate compacts as a legal &y
effective method of settling disputes among states over waters of in
terstate streams. The court held that each state is entitled only
the equitable share of the waters of an interstate stream and that
adjudication deeree in either state cannot confer rights in excess
such share, An apportionment of the equitable shares between the
states, by compact agreement, is binding upon the citizens of each
state and upon all water claimants, even where the apportionment be
tween the states would interfere with water rights previously granté
by the state. Such interference is not deemed an infringment of g’

claimantts right since such claimant can have no vested right great
than the equitable share to which the state is cntitled..

Ia Plata River & Chery

Republican River Gompact Agreement

A compact for the apportionment of the waters of the Republi,
can River has been negotiated by compact commis sioners representing
the States of Colorado, Kansas and Nebraska, and has been submitted
to Congress for hecessary approval., The recommended water uses, a
set  forth in the plan, have been reviewed by the compact commissi
ers, who found that such uses of water were well within the apporti
ment to each State, as set forth in the compact agrecment, In view
of the far-reaching effect that an interstate compact may have on
existing water rights and uses > as indicated by the decision in th
Hinderlider casc » it is highly important that any substantial devi Colora
tions from the water use recommendations in the area plan be examin ‘ —

in light of the terms of the Republican River Compact Agreement,

lve use of ;
1y direct
‘effect of
, the fol

Conclusion ubject
. recise p
General

‘is nece

As noted in the beginning of this section -subject

s the character of
an area plan makes possible only a gencral treatment of the legal

problems which may be confronbed in connection with individual facili
ties. It is apparent that the legal aspeects will vary with each pr
Ject according to its type, location, the patteorn of water rights

d approp

S0r's wouls
though t



the locality, the class of water proposed for recovery for beneficial
~use, and other attendant characteristics. Determinations such as the
- following, therefore, can be made only when operations are conbem-—
lated with respect to particular facilities

1, Determination, insofar as physically possible, of the
class or classes of water (in terms of the legal classifications) to
be utilized because legal nrinciples applicable will vary depending
upon the character of the water,

R, Determination that the individual or group for whom the
facility is proposed has or can obtain a valid water right in con-
formity with state law, ' D

3. Determination that such water right, evaluated with refer-
ence to possible riparian rights as well as appropriative rights, en-
titles the holder thereof to the full quantity of water recessary to
fulfill the use requirements of the proposed installation,

A 4, Determimation that the contemplated use of water is con-
stent with the terms of any applicable interstate compacts.

5. Determination that construction of a facility is progress-
g In strict accordance with all state regulations relating to the
nstruction of works for wbilization of water. '

Since the major developments contemplated in the area plan in-
lve use of ground water for pump irrigation, attention is neces-
arily directed to the status of ground water under the law and to
e effect of that status upon the feasibility of further development,
i Thus, the following conclusions with respect to each staté relate

nly to the legal protection, or lack of it y afforded groum.water
rs, : :

Colorado

The Colarado courts have ruled that ground water tributary to
 Stream is a part of the stream system and, hence, within the pur—
nnaliew of the constitutional provision that the waters of all streams
EC. Sbject to appropriation. The courts have not yet passed upon
Precise poimt of whether ground waters not tributary to a stream
subject to the appropriation statute or whether they belong to
ovner of the overlying land; hence, the status of users of such
I is necessarily indefinite, If all ground waters were to be

ed. subject to aporopriation urder the statute, it follows that

5 d-water users would be entitled to the same protection now af-
,Qrdfed'apprOpriators from surface streams,.,. That is, tke first appro-
ators would be entitled to the full amount of their appropriations
N though the supply might be insufficient to satisfy, all appropria—
NSy Because of the constitutional provision that no application

N9666
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- first appropriators would be protected in such event, the inabilqu

N9666
17 of 22

157

for an appropriation may be denied by the State Engineer, there is &
real danger of over-development by the installation of more pump 5
rigation works than the ground-water supply warrants., Although th

of later appropriators to oserate their facilities, because of the
depletion resulting from an excessive rate of development, would pg
an adverse influence upon the community economy to the extent that

such investors would be unable to realize a return on their inves
ments,

Question arises as to the extent to which administrative
Supervision would be exercised if all ground water were to be de
clared subject to appropriation. The appropriation doctrine appli
at the present time to ground water tributary to a stream, but £i
Swveys indicate that close administrative supervision of withdre
of such water has not been attenpted, Clarification of this- situg
tion would be desirable before extensive development is undortaker

While there is reason to believe that the courts will everit
ally rule all underground water subject to aporopriation, it remain
as yet only an assumption, which is an uncertain basis upon which
predicate development, It might be decided that such waters belong
to the owrer of overlying land. In that case, even if owners were+
restricted to a reasomable use of the water, there would be nothin
to prevent depletion of the supply to a point where economic with—
drawals could no longer be made, Pending a determination by the
court, therefore, it appears that development of ground waters nob
tributary to streams should be confined to those areas wherc natura.
factors, such as condition of the stream bed or isolation of irri-

gable land by non-irrigable land, tend to prevent excessive with-
drawals.

Kansas

The ambiguity of the Kansas statute authorizing "diversions
of subterranean waters in the northwest portion of the state has b
pointed out., Even if the court of that state were to rule that
authority to "divert" underground water constitutes authority to
"aporopriate such water, within the meaning of the avoropriation
statute, the situation would still be indefinite. It is well-sett
law that a dedication of waters to the public for purposes of appre
priating it to beneficial use cannot destroy vested rights to such
waters already established under the common-law doctrine of absolutg
ownership., Hence, it appears that ground water underlying land t?
had passed imto private ownership prior to passage of the appropri
tion statute would continue to be the property of the landowner in
spite of the dedication, A field survey indicates that no attempb
Ins been mde to aduinister ground watersin Kansas under the appro;
priation statute, not only because of the indefinitencss of bthe
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gtatubte, it also because practically all of the irpigable land, to-
gether with the underlying ground waters, was already in private
mership and, hence, not subject to appropriation, when the appro-
riation statute was passed in 1886,  Tor the purpose of considering
he feasibility of development, therefore, it. seems advisable to
sgume -that ground waters are owned by +the landowner under whose
ands they occur.- It has already heen noted that the existing rule
in Kansas, as announced by the courts, is that the landowner has
absolute combrol over ground water even to the extent that he may
injure his neighbor by an unréasomable use of the water., The Kansas
urt has indicated its awareness of the tendency in obther Western
States to modify the doctrine of absolute owrership by restricting

3 landowner to a use of the water reasorable with respect to his
heighbor; however, no decision has been found that actually mekes
the modifigd doctrine the prevailing. rule.

e

Tt is readily apparent that it would be hazardous to invest
public. or private morey in pump irrigation works where, under the
doctrine of absolute ownership, there is nothing to. prevent exhaus~
tion of a common ground-water supply by abusive and unreasonable
afts, Greater, but not complete, protection would be afforded
nvestors if the cowrt were to adopt the so-called American rule of
casorable use. While that doctrine protects a ground-~water user
gainst unreasonable uses of water, it does ndb protect him if the
ommon ground-water supply becomes so depleted by continued with-.
rawals as to be insufficient for the nceds of 21l overlying land.
o is entitled only to his reasonable portion of the total sapply,
, portion that may or may not enable him to recover the .cost of his
nvestment. :

In view of the foregoing, facilities proposed for installa-
ion in the nortlwest portion of Kansas should be scrutinized with
reat care., In the absence of some legal means to conbrol the rate’
d extent of development so as to protect both the individval in-
stor, and the community economy, it would seem that installation of
cilities should be restricted to those areas where, physical condi-
ons render over-development unlikely. C ‘

Nebraska -

The American rule of-reasonable use has been adopted by the
\ebraska courts as the prevailing doctrine of law regarding use of
Eround wateps. As noted in the comment on Colorado and Kensas,

0ve, this doetrine protects ground-water users dgainst wasteful
ISes on the part of others, It does not, however, afford any means
lereby a balance between withdrawals and recharges to the common
PPly may be maintained so as to assure all users a;'-supplj)r suffi-
b for the use requirements of their facilities. “Aecordingly, in
raska, as in Colorado and Kansas, the best interests of the indi-
‘dual investor and the community as a whole would seem to be served
Confining development to those areas where natural conditions tend
onbrol the rate and extent of development.
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