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Jackie McClaskey, Secretary Governor Sam Brownback

November 8, 2016

Mark Rude

Southwest Kansas GMD #3
2009 E. Spruce St.

Garden City, KS 67846

RE: KDA-DWR’s initial report on a claim of water right impairment —
Vested Right File No. HS 003 (HS-03) owned by Garetson Brothers.

Members of the Board of Southwest Kansas Groundwater Management District #3 (GMD 3);

On or about June 7, 2016, Garetson Brothers lodged a Request to Secure Water form (Attachment
A) with KDA-DWR pursuant to K.A.R. 5-4-1(d). The request by Garetson Brothers extends its action in
District Court to protect its Vested Right, File No. HS 003 from impairment caused by junior water right
diverters (Water Right, Files No. 10,035, 11,750, and 19,032) beginning September 1, 2016. As you are
aware, KDA-DWR has previously investigated the potential impairment to Vested Right, File No. HS 003
by neighboring junior water right wells under order of the District Court, including those subject to
Garetson Brothers’ current request to secure water. Below is additional background and KDA-DWR’s
plan for moving forward, including opportunity for input from GMD 3.

Background

GMD 3 has been aware of the concerns of the owner of HS 003 since at least 2006, when the
owners in a public forum, requested assistance from GMD 3 in dealing with the on-going declines in water
levels and water availability in the area. KDA-DWR has informed and continues to inform GMD 3 on this
impairment complaint and its underlying causes.

On November 29, 2012 KDA-DWR was appointed as a fact finder by the District Court of Haskell
County (Court) and ordered to submit a report to help establish the facts in a lawsuit over a claim of
water right impairment between three irrigation water rights operating in Haskell County within the
borders of GMD #3 - Garetson Brothers (plaintiff) and American Warrior, Inc. (AWI), and Rick Koehn
(defendants).

On April 1, 2013, KDA-DWR provided the Court with a preliminary report based on its available
records, noting that additional data collection and analysis was needed to fully answer the Court’s
request. KDA-DWR performed additional tests and gathered more data over the 2013 irrigation season.

In continuation of the lawsuit, the Court on November 26, 2013 ordered KDA-DWR to continue to
serve as a court- appointed referee and submit a final report. In its November 26, 2013 order (Order),
(Attachment B), the Court directed the KDA-DWR to, in part, "... investigate and report upon any or all of
the physical facts concerning the water rights referenced in this case. The report shall set forth findings of
fact in regard to the degree HS-03 is being impaired by water rights 10,467 and 25,275. The report shall
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set forth the opinions of DWR regarding whether any such impairment by water rights 10,467 and 25,275
are a substantial impairment to HS-03. If DWR concludes substantial impairment to HS-03 exists, DWR
shall advise as to recommended remedies to curtail substantial impairment to HS-03 and explain why
these remedies are recommended. DWR should include any other opinions upon the facts it deems proper in
view of the issues raised in this case regarding water rights HS-03 10,467 and 25,275."

KDA-DWR submitted its final report to the Court on March 27, 2014 (included in Attachment D,
see below). The report found that Garetson Brothers' Vested Right, File No. HS 003 was substantially
impaired by not only the two AWI wells named in the lawsuit, but also by three other wells; Water Right
File Nos. 10,035; 11,750; and 19,032 in the area. Those three wells are the subject of the request to secure
water filed by Garetson Brothers.

Current action

As the current requested action against the three other wells is being done pursuant to K.S.A. 82a-
706b, KDA-DWR will follow the process of K.A.R. 5-4-1 to the extent practical. In some cases, found it
necessary to waive specific provisions of K.A.R. 5-4-1 for this investigation and action due to its previous
investigation pursuant to the Court’s order. Attachment C is the formal waiver signed by the chief
engineer.

KDA-DWR hereby submits as Attachment D its "initial report to the GMD" (Initial Report)
pursuant to K.A.R. 5-4-1(c)(2)(B). The Initial Report attached hereto consists of both of the reports that
were developed under court order - KDA-DWR’s April 1, 2013 Initial Fact Finder Report, and KDA-DWR’s
March 27, 2014 Final Report of the Fact Finder/Referee. The Initial Report has also been submitted to the
water right owners and their designated water use correspondents on file for Water Right File Nos.
10,035; 10,467; 11,750; 19,032; 25,275.

The field work, subsequent data analysis and report development underlying the Initial Report
constitutes several hundred hours of work and peer review by KDA-DWR staff and the agency stands by
the Initial Report’s conclusions. Furthermore, data collected from the HS 003 investigation area in 2015
and 2016 reinforce the March 2014 conclusions found it the report. See Attachment E.

Please review the Initial Report and submit any comments to KDA-DWR by December 16, 2016.

Sincerely,

Dw (o ém/,,c/

David W. Barfield, P.E.
Chief Engineer
Division of Water Resources

DWR:kh
Enclosure(s)






7. That | am prepared to, and wlill, In the exercise of my water right described abov ply lo beneficlal use all water
avallable to me at a rate of __27] l Ez g.p.m. or less, commencing at o'clock P.M. on q - .
20 . .

8. That) have been informed that water is available from the source of supply in the amount of:

Date Estimated Flow ocatio

9. That | have been informed that water Is, or was, being diverted from the source of supply as follows:

Estimated
Date Water Right Name Rale of Divarslon
100235
1150

Curtenyk( 1a03A

10. That | have advised the persons listed helow of my need for water and my intention to exercise my water right:

'Nams of Parson Bata Agreeabla —Yag Or No
(reg Lave May 2al( NQ

Dale Schmidt Moy 2ol \es
_ﬁl‘_‘.ML_\.LDﬂAh__

| request in accordance with the provisions of K,5.A. 82a-706b, that tha Chiaf Engineer or hig aor her authorized agent
apen, close, adjust or ragulate the headgates, valves, or other confrolling works of any ditch, canal, condutt, pipse, well, or
structure as may be recessary to secure water to which | am sentitted:

? a4

Signature
State of Kansas )
)58

County of )

__\J_—(L%_&_CJQL{_}_Q_QD___ by me being duly sworn, declare thal the Information is true and coeract
to the best of his orfher knowledge and bellef.

Affiant's Signature
Subscribed and sworn to before me this H+n day of JUne. , 20, t(d

‘ Notary Public
My Commission Expiras _3_‘_ A KARLA WEAVER
Notary Publie
Stite of Kansms

My Commiseton Expirss ?z-'”'( !






HI, MOTION TO SUBSTITUTE PLAINTIFF FORELAND REAL ESTATE, LLC.
The Garetsons may be personally obligated to pay damages regarding the
injunction issued previously in this matter. Foreland Real Estate, LLC. may not have sufficient
assets to adequately pay for damages to AWI or Koehn or may not be bound by prior orders. A
factual issue remains concerning damages as a result of the May 2013 injunction. It is premature
to allow a substitution of parties due to these issues and the court hereby joins Foreland Real
Estate, LL.C. as a plaintiff pursuant to K.S A, 60-221.

IV, OBJECTION TO PROPOSED AGREED ORDER SUBSTITUTING
AMERICAN WARRIOR INC. PURSUANT TO K.S.A. 60-225

On July 11, 2013, the court stated plaintiff would have thirty days to substitute any real
parly in interest. Sometime thereafter, the plaintiff circulated an “Agreed Order Substituting
American Warrior, Inc. for Kelly and Diana Untuh.” Counsel and this judge signed the order
ond filed it with the court. Thereafier, AWI filed an objection to the “Agreed Order Substituting
American Warrior” as a party and asked the order be set aside. Because Garetson failed (o file a
motion to substitute, no molion or notice of hearing was szrved vpon a non-party (AWI) in
accordance with K.S.A. 60-223 and K.S.A., 60-226(a)(3). The order is therefore set aside.

V. MOTION TO DISMISS FOR FAILURE TO EXHAUST
ADMINISTRATIVE REMEDIES

Whether a private right of action exists under a statute is based upon a two part test.
First, the party must show the statute was designed to protect a specific group of people, rather
than to protect the general public. Second, the court must review legislative history in order to

determine whether a private right of action was intended. Nichols v. Kansas Political Action

Commiittee, ct. al., 270 Kan. 37, 11 P.3d 1134 (2000).



The KWAA does not require that one must first exhaust his or her administrative
remedies prior to filing an action for relief in a court of law. K.S.A. 82a-717a provides any

person with a vested water right may restrain or enjoin in any court of competent jurisdiction any
diversion or proposed diversion that impairs a water right.

The two part test is satisfied. First, a private right of action does exist as the statute was
designed to protect a specific group of people (persons with vested water rights). Second, the
legislative history and the statutes show an intention that a private right of action would continue
1o exist for an aggrieved party to pursue an injunction. The motion 1o dismiss for failure to

exhaust administrative remedies ts denied.

T Vi MYTION TO DISMISS FOR FAILURE TO OIN INDISPENSABLE
PARTIES.

The test to determine whether a party is indispensable is whether a party is
-~ conlingently necessary if 1) complete reliel cannot be accorded in his absence among thosu

already patties, or (2) he claims an interest relating (o the property or transaction which is the
snbject of the action and he is so situated that the disposition of the action in his absence may (I}
as a practical matter substantially impair or impede his ability to protect that interest; or (ii) leave
any of the persons already parties subject to a substantial risk of incurring double, multiple, or
otherwise inconsistent obligations by reason of his claimed interest. Froelich vs. Werbin, 212
Kan. 119, 509 P.2d 1118 (1973); Dexter v. Brake, 38 Kan. App2d 1005, 174 P.3d 924 (2008).

Three water rights are involved in the instant action: HS-03, Water Right 10,467 and
Water Right 25,257, HS-03 is plaintifts vested water right. Water Right 10,467 and Water
Right 25,257 are AWI’s water rights. While there are five welis in a two mile radius of HS-03,

the plaintift has only filed a claim against the water right owner and the farm tenant using well



10,467 and well 25,275, These are the two closest wells to plaintiff’s well HS-03. The
preliminary fact finder report filed with the court by the Kansas Department of Water Resources
(hereinafter “DWR™) states in part:
“approximately one-half of the draw down caused by the other five wells is due to
pumping of the two closest wells, well 10,467 and 24,275..., and the other half is
due to pumping wells 10,035, 11,750 and 19,032.” See Report of the Fact Finder,
p.5 of 58.

AWI’s position is plaintiff should have to join all vested water right owners in this case,
which would include, but is not limited to, the water right owners of the next three closest wells:
10,035, 11,750 and 19,032. In addition, AWTI argues plaintiff should have to join all water right
owners In the entire Aquifer in the interest of judicial economy.

v [irst, one cannot say plaintifi will not be accorded complete relief in the absence of
joining another water right owner in the two mile radins.  Second, AW s not impaired or
impeded in their ability to protect their waier right interest as there is a slatutory procedure for
each water right owner to take to ensure and proteet their water rights, Third, AW1 ur Kochn are
nol subject to risk of incuring double, multiple or stherwise inconsistent obligations. I AW]
chooses to file a claim against one or more water right owners with a junior water right, AWI
may pursue the junior water right owner for the substantial impairment of their water right.

Various factors affect the water in different regions of the Aquifer. These factors include
the degree of water use, soil types, the weather, water levels and the proximity of water rights to
one another. (See Fact Finder Report, p. 4 of 58) All these factors affect whether one person’s
water right is substantially impaired.

In this case, the plaintiff chose to file suit against the owner of the two closest weils, now

AWI, whose usage of water plaintiff believes has substantially impaired their water right 1S-03.



The defendant is correct that the result in another case might be different than the result in the
present case. A different remedy in a different area of the Aquifer may be necessary depending
on the presence of factors in that particular location. A different result does not mean an
inconsistent result. Multiple water right owners utilizing the Aquifer continue to peacefully farm
with one another without substantial impairment on a daily basis. The court rejects AWT's
argunent that plaintiff should not only have to join all water right owners in the two mile radius,
but ail water right owners in the entire Aquiter. AWI’s request for dismissal under 60-241(b)(1)
is denied.

Defendant Koehn’s position is pursuant to K.S.A. 60-219(a). the case should be
Hrsinissed for failure te join indispensable parties as that statute provides, in patt:

) “A person who is subject to service of process must be joined as a party if in that
person’s absence the court cannot accord complete relief among cxisting parties.”

Koehn argues the three other water right owners that DWR found contributed to T1S-03
water impairment should have been joined . Kochn states that if they had been joined, a full
shutoft of AWI’s wells would not have been necessary.  Koehn argues, iu essence, the plaintiff
cannol be atforded complete relief simply by joining the two closest welis, when there are other
wells in a nearby radius which are contributing to the impairment. In oral argument, plaintiff
stated when the two closest junior wells are operating, plaintiff’s well goes kaput. Plaintift
simply followed the appropriate process to receive complete relief by filing a claim against the
closest water right owner.

There is a statutory right to enjoin a junior holder from impairing a senior holder’s water
right. See K.8.A. 82a-707. It is unknown if plaintiff’s case against AWI and Koehn will provide

complete relief to the plaintiff or if plaintiff will need to pursue other junior water right holders



at some future point in time because an alleged substantial impairment persists. However, this
court cannot say plaintiff will not receive complete relief through this case against (he water
right owner of the two closest wells. The court denies defendants’ request for dismissal pursuant
to K.S.A. 60-219.

VH.  MOTION TO STRIKE DWR’S FACT FINDER REPORT

DWR filed a motion to intervene in this case which was never heard by the court because
the partics involved in the lawsuit at (hat time agreed to utilize DWR as a tacttinder. DWR
preparcd a report pursuant to court deadlines and mailed it to counsel for both parties. DWR
abso filed the report in the cowt file. No written objections to the report were ever filed and no
sohal objections 1 the reper’s admittance wera caised au the injunction hearing. As a result,
e fact finder report was accepted into evidence and any objections to the report have been
waived. DWR was not and is not a party to the case. Defendants’ motion to strike pleadings
filed by DWR after the injunction hearing is granted and any pleadings tiled by DWR after the
injunetion hearing are stricken. | |

VIII. MOTION 70 SET ASIDE THE CRDER THAT DWR BE THI
FACTFINDER IN THIS CASE.

For the reasons stated in the prior paragraph, the motion to set aside the order which
appointed DWR as the fact finder in this matter is denied. Henceforth, pursuant to K.S.A.
Section 82a-725, DWR shall continue in this case as a court appointed referce. DWR shall
hereby continue to investigate and report upon any or all of the physical facts concerning the
water rights referenced in this case. The report shall set forth findings of fact in regard to the
degree HS-03 is being impaired by water rights 10,467 and 25,257. The report shall set forth the

opinions of DWR regarding whether any such impairment by water rights 10,467 and 25,257 are



a substantial impairment to HS-03. If DWR concludes substantial impairment to HS-03 exists,
DWR shall advise as to recommended remedies to curtail substantial impairment to H5-03 and
explain why these remedies are recommended. DWR should include any other opinions upon
the facts it deems proper in view of the issues raised in this case regarding water rights HS-03,
10,467 and 25,257, Before the report is filed with the court, DWR shall mail notice of its report
with a copy of the report to the parties or their attorneys of record. DWR shall solely file notice
of mailing with the court and follow the procedure set forth in 82a-725.

IX. MOTION TO VACATE TEMPORARY INJUNCTION

District Judge Peterson entered an injunction order on May 22, 2013 which stated in
pas oraph two (20

“There has been a transfer of interest of the property in question, and Cecil
(¥’ Brate is ordered joined with Kelly-and Diana Unruhi as 2 Defendant.™

District Judge Peterson further stated in paragraph thirteen (13) of his decision:
The defendants, their successors, tenets [sic] and their agents are ordered to
refrain from pumping Well 10,467 and Well 25,257 for the pendency of this
matter or until ordered otherwise by thit Courl. These wells may only be pumped
al the request or with the approval ot'the Division of Water Resources.

Finally, District Judge Peterson staied in paregeaph {fteen (15} of his Jdecision:
The Diviston of Water Resowrces is auinurized and vrdered io conduct additicnal
testing to determine the degree to which Well HS-03 is being impaired and to
craft a remedy which would allow Well HS-03 to be satisfied with the [east
detrimental impact to any nearby water rights.

While AWI and Koehn were not technically named parties in the action at the time of the

injunction hearing, AWI is a “successor in interest” and Koehn is a “tenant” enjoined by District

Indge Peterson’s order. All parties were aware at the injunction hearing, that Koehn was the

tenant farming the land. Koehn was present at the injunction hearing in the gallery. AWI was



present through its officer/owner, Mr. O'Brate, who was seated at counsel table with defendant
Uneub’s counsel.

K.5.A. 60-901 provides than an injunction is an order to do or refrain from doing a
particular act, either as final judgment in an action or as a provisional remedy. K.S.A. 60-905
provides no temporary injunction shall be granted until after reasonable notice to the “party” to
be enjoined and an opportunity to be heard. K.S.A. 60-906.provides the restrained act shall be
binding only upon the parties to the action, their officers, agents, servants, employees, and
atlorney, and upon those persons in concert or participation with them whe receive actual notice
of the order by personal service or otherwise,

AWkargaes the njunction should be vacaied o5 no verificd motion was ever filed with
the court. An unfiled motion was in the court file, but not {ile stamped by the court. This
argument is rejected. See Chee-Craw Teachers Asso. V. Unq’/iéd School Dist., 225 Kan. 561, 593
P.2d 406 (1979). The argument this injunction order altered the status quo is also rejected as the
plaintiff owned the first in time water right and an injunction can certainly order a party to do or
cefrain a party from doing a particular act pursuan to K.S.A. 60-90)1,

Defendants argue K.S.A 60-905 require:: reasonable notice 1o the party to-be enjoined
and an opporiunily to be heard. Detendants state becaus: they were nol given uotice and were
not parties to the suit, the injunction should be vacated. Defendant Koehn states a “party” under
K.S.A. 60-905, includes “any person” to be enjoined.

Plaintiff argues AWI is bound by the injunction order even though it was not formally
served and was not a named party because AWI was in privity with defendant Unruh at the time

the injunction was issued and their interests were aligned. Plaintiff states AWI actually



participated in the injunction hearing as owner Mr, O’Brate was present at counsel table and
involved in other procecdings. Plaintiff refers 1o K.S. A, 82a-717a and states the injunction
remedy is to be sought solely against a “junior water right owner,” Because tenant Koehn never
owned the water rights, plaintiff argues Koehn did not have to be joined as a party and is simply
bound by virtue of his privity with the landowners.

After extensive review of the pleadings and injunction transcript, the court concludes
Mr. Unruh and his counsel made numerous mistepresentations to plaintitf and the court from the
time the case was filed in May 2012 until May 2013, shortly before the commencement of the
injunction hearing. For whatever reasons, Mr. Unrith stated he owned water rights that he had
sold, starting with the filing of an answer to the petition. Bused on this factual background, the
court does not agree plaintiff had a duty to search records at the register of deeds office as
plaintifT rightfully operated under a good faith basis that it had {iled the case against the proper
party when the verified answer stated the defendant. Unruh owned the water rights.

At the time of the injunction hearing, AW! and Koehn were nol named as parties.
However, AWI, through Mr, O Brate, had constraciive notice of the appointment of DWR as a
facttinder. In addition, Mr. O’Brate sat at defenda i ('opah’s cousisel table s the time of the
injunction hearing.  Mr. O'Brate kept himsclf infoumed of the pending court procecdings and
assisted Mr. Unruh with attorney fees. AWI, through Mr. O’Brate, elected to stay silent and not
advise the court AWI owned the water rights until shortly before the injunction hearing, almost a
year after AWI purchased the property.

A party not properly joined due to deception by another named defendant, does not

have to advise plaintiff’s counsel “heh, you filed against the wrong party.” The court



acknowledges AWI did not file the pleadings with misrepresentations with the court. Plaintift’s
position is the Unruh’s successor in interest, AWI. should not bencfit from their
mistrepresentations and concealment. However, the court does not find AWI made such
misrepresentations or were required to step forward. The court notes, however, AWI never filed
a motion to intervene or otherwise enter an appearance as the new water right owner in order (o
protect its rights during the year of litigation prior to the injunction-hearing despite its extensive
knowledge of the procecdings.

Pursuant to K.S.A, 60-906, an injunction shall be binding on those person “in concert or
participation with them” who receive actusl notice of the order by personal service or otherwise
Undei 1.S.AC66-203 (e) the voluntary appearance by a pari is cqquivalent (o service on the date
of appeararice, Mr. O’ Brate, officer/owner of AW, voluntarily appeared at defendant’s counsel
table at the injunction hearing. Iurthermore, upon tcading Judge Pelérson’s decision, it appears
while ludge Peterson stated “Mr, O’Brate is ordered joined *, ihe judge was, in actuality,
probably referring 1o AWI as he referenced the corporation as ihe water right owner in paragraph
one {1} ofhis daeision. Mo O’BRrate only apnoared 1 ihat hearing in his mole as owner/officer of
AV/L, since Mr. 7' Brate has ao personal interest in tLe preceaity adissue s acted i the “Metion
to Distniss Cuecil O’Brate as a Party” subsequently filed witer the injunction degision,

K.S.A. 60-303(e) does apply in this matter and Mr. O’Brate’s appcarance at counsel (able
on behalf of AWI was a voluntary appearance equivalent to service ou the date of the hearing.
While AWT was not technically a named party to the lawsuit, AWI had notice of the hearing,
appeared at the injunction hearing and sat at counsel’s table. AWI could and should have

intervened in this suit months prior to the injunction hearing. Due to Mr. O’Brate’s
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involvement, as an officer/owner of AWI the record precludes AWI from arguing it had no
notice of the proceedings.

Koehn, however, only appeared at the injunction hearing as an observer in the gallery.
While the tenant does not own a water right, a property right exists in that he has a leasehold
interest to farm the land and utilize the water rights for the bencfit of his crop. For this reason,
Koehn should have been a “juined” party pursuant to K.S.A. 60-219 (a).

Under K.S.A. 60-906, an injunction in only binding upon the parties, their officer, agents,
sanvants, employees, and attorneys, and upon those persons in concert or participation with them
win raeeive actual netice of the order by personal service of otherwise, Kochit was not an
cther, agont, servany, employee or attorney. There is not sufficient evidence that Koehn was a
“person in concert or participation with them who received actual notice of the order by personal
service or.otherwise.” It is a streteh to say the word “otherwise” under K.5.A. 60-905(a) would
include being prescut in the courtroom gallery on the date ol the hearing or heing told about the
hearing somelime the week prior by Me: Uaruh, Nor did Koehn voluntarily enter his appearance
by being in the gallery on the day of the infunciion hearing, - Koehn. the tenant, had no
appurtunity to ask *o: 4 bond wr present damages in rega-1 Lo his < op in ther ground.

The substantial impairment of a first in time water right is elearly an aci for which an
injunction reredy exists under the KWAA. However, the injunetion remedy must still follow
the procedural provisions of Article 9 in regard to civil procedure and afford due process to the
farm tenant. Therefore, the court finds that pursuant to K.S. A, 60-910(a) the temporary

injunction in this matter is hereby vacated effective upon the filing of this order.

1]



X. MOTION TO ESTABLISH BOND

As the injunction has been vacated upon the filing of this order, the court is reluctant to

hear bond arguments and evidence concerning damages {or an injunction that has now been

vacated. The court further finds it has discretion to issue a bond pursuant to K.S. A, 60-905. The

damages incurred by Koehn may be presented at a final hearmg without the need for multiple

hearings.

Mf &,&wa

Linda Gilmore,
District Judge

200 E. 6" Street
Hugoton, KS 6795!

CERTIFICATE OF SERVICE:

I hereby certify that on this 26th day of November, 2013, a true and correct copy of the

above case management order was served by facsimile to the following:

Lynn Preheim

Stinson, Morrison & Hecker LLP
[625 N. Waterfront Pkwy, Suite 300
Wichita, KS 672066620

Rick Yoxall

Yoxall Law Office

101 West Fourth Street
Liberal, KS 67901-3224

Clerk of the Distriet Court

Haskell County Cowthouse

PO Box 146 Sublette, KS 67877-0146
Facsimile: 620-675-8599

Grerald O, Schuliz
Schultz Law Office, P.A.
302 Fleming, Suite 5
Garden City, KS 67846

Matthew A. Spurgin

Kansas Department of Agriculture
109 S. W. 9" Street, 4™ Floor
Topcka, KS 66612-1283

bl

Linda Gilnmore, District Judge
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WAIVER OF PORTIONS OF REGULATION K.A.R. 5-4-1

Date: November 7, 2016

RE: Vested Water Right No. HS-03, Impairment Complaint and Investigation

Comments

That K.A.R. 5-4-1(a), Complaint states in part that the complaint shall be submitted
in writing to the chief engineer or that person’s authorized representative.

That the complaint that neighboring water rights are impairing Vested Water Right
No. HS-03 was lodged with the Haskell County District Court and that the Court, in
turn, ordered KDA-DWR to investigate the complaint of water right impairment and
report on its findings.

That K.A.R 5-4-1(b)(2), Investigation states in part that if the water right claimed to
be impaired is not a domestic right and its source of water is groundwater, the
complainant shall provide to the chief engineer a written report completed within
180 days preceding the date of the complaint.

That extensive documentation of the well construction, history of the point of
diversion for HS-03, including the testimony regarding the quality of the well and
diversion works was presented in court on October 18, 2016 by the well driller,
satisfied this requirement demonstrating the sufficiency of the well and diversion
works. DWR's investigation found that well-to-well interaction, and not the diversion
works, was the source of the impairment and DWR has no evidence indicating
otherwise. Therefore, the testimony and documentation fulfill the requirements of
provisions K.A.R. 5-4-1(b)(2)(A) — (D).

That K.A.R. 5-4-1(b)(4), Investigation states that if the area of complaint is located
within the boundaries of a groundwater management district (GMD), the chief
engineer shall notify the GMD of the complaint before initiating the investigation and
shall give the board of directors of the GMD the opportunity to assist with the
investigation.

That the investigation and reports were ordered by the Court and subject to its
directions and timelines, that the board of GMD #3 was aware of the lawsuit, the
court order appointing KDA-DWR as fact finder and later as referee, and of KDA-
DWR'’s ongoing investigation, and that KDA-DWR neither solicited nor denied any
offer from GMD #3 to assist with the investigation. Per 5-4-1 c(2)(B), GMD #3 will be
provided an opportunity to comment on the initial report and per 5-4-1 e(2), GMD #3
will be provided an opportunity to recommend how to regulate area impairing water
rights.

That due to the steps and work completed based on the Court’s order described
above, KDA-DWR has determined the items described above have been satisfied
and finds it is in the public interest to waive the appropriate portions of K.A.R. 5-4-1.

Da’«f for Dl

David W. Barfield, P.E."
Chief Engineer
Division of Water Resources
Kansas Department of Agriculture




Initial Report of the Chief Engineer

Prepared pursuant to K.A.R. 5-4-1
Concerning a Claim of Water Right Impairment
In the Matter of
Vested Right Haskell County No. 3
Owned and operated by

Garetson Brothers

November 7, 2016
David W. Barfield, P.E.
Chief Engineer
Division of Water Resources

Kansas Department of Agriculture



Final Report Of The Fact Finder / Referee
Pertaining To
Case No. 12-CV-9
District Court Of Haskell County

March 27, 2014

Prepared by
Kansas Department of Agriculture

Division of Water Resources



i. Executive Summary

The Kansas Department of Agriculture — Division of Water Resources
(“DWR”) has been appointed fact finder in Garetson Brothers v. American Warrior
Inc. and Koehn, 12-CV-9, in the District Court of Haskell County, Kansas. DWR
submitted its preliminary “Report of the Fact Finder” (“First Report”) to the Court
on April 1, 2013, as ordered by the Court. In that report, DWR found that the water
available to Vested Right, No. HS 003 (“File No. HS 003”) is reduced by the
interaction of five neighboring wells, two of which are presently authorized by water
rights owned by American Warrior, Inc. (“AWI”) and operated by Rick Koehn, but
that DWR did not have all information and data necessary to determine the extent
of the impairment to File No. HS 003 caused by operating AWI’s neighboring water
rights or to recommend a specific remedy for any such impairment. DWR reported
that additional work was required to make these findings: a step drawdown test to
determine the optimal pumping rate at File No. HS 003, installation of more
monitoring equipment in neighboring wells, and analysis of the data gathered from
these additional actions including data collected during the 2013 calendar year. See
Fact Finder Report, pp. 5-6.

Since its First Report, DWR has collected and analyzed other relevant data
including data compiled by the Kansas Geological Survey, conducted a step
drawdown test at File No. HS 003, installed needed monitoring equipment, and
completed another year of monitoring and data collection. The data, analyses, and
findings are presented herein.

Recharge to the groundwater system in the area is estimated to average
somewhere in the range of 0.1 inch to 1.0 inch per year. This means that the
amount of water replenishing the area of concern is less than 100 acre-feet per year
compared with pumping that has been between 1200 and 1500 acre-feet per year in
recent history. This has led to substantial declines in groundwater level over the
decades, reducing well yields.

Attached to this report is corroborating research by the Kansas Geological
Survey (“KGS”) which has done extensive and relevant research in the immediate
vicinity. The KGS work demonstrates that the rate of water extraction from the
aquifer greatly exceeds the rate of recharge to the aquifer such that water levels,
measured in the winter months before irrigation begins, have declined about 30
feet; about 6 feet on average each year for the last 5 years. KGS scientists have
found that, if recent practices continue, well operators in the area are facing the
imminent end of the productive life of the isolated compartment of aquifer that they
share.
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When an application for a permit to appropriate water is considered, the chief
engineer decides, based on the best available data at the time, whether approval of
such permit will impair existing water rights. Because water availability conditions
in the source of supply may change over time, K.S.A. 82a-706b and 82a-717a
provide authority and mechanisms for water administration to prevent junior
appropriators from impairing senior water rights and to regulate appropriation
rights as may be necessary to secure water to the person having the prior right to
its use. Neither a permit to appropriate water nor a certificate of appropriation
guarantees that water will always be available to any permit holder.

Though the substantial dewatering of the aquifer has set the stage for the
current hydrologic setting, DWR has concluded that impairment to File No. HS 003
is principally caused by direct well-to-well interference from junior appropriators.
File No. HS 003 can be satisfied if the other wells in the area are not operating.

Because of their significant hydraulic connection, DWR finds it necessary to
include six water right files in this investigation:

e Garetson Brothers’ File No. HS 003. This well is completed to bedrock as
indicated by the well log graphically portrayed in Figure 2 of the First Report.
The bottom several feet of the well are in shale deposits.

e Water Right File, Nos. 10,467 and 25,275 are named in this action and are at
times in this report referred to together as (“AWI's Water Rights”).

e Water Right File, Nos. 10,035; 11,750; and 19,032 are at times in this report
referred to together as the (“Other Neighboring Water Rights”). All six water
rights are at times in this report referred to together as the (“Neighborhood”).

Each of the Neighborhood water rights authorizes a single well which is
operated at a specific location; therefore this report will use the Water Right or
Vested Water Right number to refer to either the well system or the water right
depending on the context.

Water Right File, No. 8157 authorizes water use from two wells: one, which is
the same well authorized under File No. HS 003, and another well about a mile
south (south well). DWR observed that the operation of the south well does not
affect well File No. HS 003, that is, no significant drawdowns are observed in well
File No. HS 003 due to operating the south well. The KGS report referred to above
describes the aquifer in this area as “compartmentalized”. It appears to DWR that
the south well is not in the same compartment as the Neighborhood discussed
herein . Also, the owner has not requested relief for Water Right File, No. 8157.

On November 19-21, 2013, DWR conducted a step drawdown test of the well
system at File No. HS 003 and found a maximum sustained pumping rate of 404
gallons per minute (“gpm”). Though File No. HS 003 is authorized at a rate of 600
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gpm, DWR does not believe that 600 gpm can be sustained in the current hydrologic
setting. Protecting the 404 gpm rate would provide the owner of File No. HS 003 the
ability to satisfy the full authorized quantity of his vested right within the irrigation
season.

DWR observed that even though pumping of AWI’'s water rights was limited
to less than 100 acre-feet prior to May 26, 2013, pre-irrigation season and early
irrigation season pumping by the Other Neighboring Water Rights reduced the
water level at File No. HS 003 such that File No. HS 003 was not able to pump after
July 1, 2013.

As established in the First Report, when all Neighborhood water rights are
being operated, AWI's Water Rights account for about half of the impacts at File No.
HS 003. And because they are physically closer to File No. HS 003 than the Other
Neighboring Water Rights, the impacts to File No. HS 003 from pumping AWT’s
Water Rights are more immediate. As a result of the additional data collection and
analysis, more refined aquifer properties were determined, and the same conclusion
on the relative effective of pumping by the area wells was confirmed. See
Attachment 5.

In 2013, DWR observed that, even with the very limited pumping by AWTI’s
Water Rights, File No. HS 003 is being significantly, and at times completely,
impaired by the Other Neighboring Water Rights. The practical result is that, if
File No. HS 003 i1s to be protected such that it can pump 404 gpm during the
irrigation season until its water right is fulfilled, pumping by both AWI's Water
Rights and the Other Neighboring Water Rights must be significantly curtailed.

DWR finds that File No. HS 003 has been substantially impaired by
operation of the AWI’s Water Rights and the Other Neighboring Water Rights.

This report includes an analysis of options to remedy this impairment in the
short-term. Though the area has been severely dewatered, DWR finds that with
careful regulation of use, there may be sufficient remaining water supply to fulfill
File No. HS 003’s water right and to provide a limited supply to one other
Neighborhood water right.

However, even this limited use cannot be sustained for long.
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ii. Procedure, Content, and Nature of this Final Report

In her case management order of November 5, 2013, District Judge Linda
Gilmore directed DWR to continue as the court appointed referee in this case; to
continue its investigation; to set forth findings of fact in regard to the degree File
No. HS 003 is being impaired by Water Rights, File Nos. 10,467 and 25,275; if DWR
believes the impairment to be substantial, to recommend remedies to curtail the
impairment; and to provide other opinions upon the facts it deems proper in view of
the issues raised.

This report is a technical examination of the physical relationships between
pumping wells. As was the case with the development of the First Report, the 2013
investigation, analyses, and this Final Report were performed and developed
pursuant to Court order in conformance with K.S.A. 82a-725. Because the claim of
impairment is being pursued in district court and not through DWR’s
administrative process, the provisions of K.A.R. 5-4-1 and 5-4-1a were not applied.
Additionally, DWR has not produced any type of economic impact analysis pertaining to this
matter, as such an analysis was not ordered by the Court and is not otherwise required by law for
this proceeding.

Southwest Kansas Groundwater Management District No. 3 (GMD 3) has
been aware of the concerns of the owners of File No. HS 003 since at least 2006
when the owners, in a public forum, requested assistance from GMD 3 in dealing
with the on-going declines in water levels and water availability in the area. DWR
has informed and continues to inform GMD 3 on this impairment complaint and its
underlying causes.
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1. Introduction and Background

In March 2005, Garetson Brothers, operator and part owner of Vested Water
Right, File No. HS 003 (File No. HS 003) filed a written impairment complaint
against the nearest junior water rights File Nos. 10,467 and 25,275 (collectively
referred to as “AWI’s Water Rights”). By Letter dated February 22, 2007, Garetson
Brothers formally withdrew the impairment complaint against Water Right, File
Nos. 10,467 and 25,275. Figure 1 depicts the location of File No. HS 003 and area
water rights found to have a direct impact on File No. HS 003, indicating the
distance of each water right from File No. HS 003.

Figure 1 - Impairment Investigation Site

In 2012 Garetson Brothers filed suit against the then owners and operators of
File Nos. 10,467 and 25,275 in Haskell County District Court for impairment of HS
003. In his November, 2012 order, District Judge Bradley E. Ambrosier appointed
DWR as a fact finder in the case and directed DWR to submit to the Court a report
setting forth the facts concerning the case.



DWR submitted its preliminary fact finder report (“First Report”) to the
Court as ordered on April 1, 2013. DWR found that File No. HS 003 is being
impaired by File Nos. 10,467 and 25,275; but also by three other nearby water
rights; File Nos. 10,035; 11,750; and 19,032. DWR quantified the relative impacts of
each of these water rights on File No. HS 003. However, because pumping wells in
the investigation area had, by the beginning of the irrigation season already
lowered water levels to the point where File No. HS 003 was being significantly
impacted, DWR was not able to establish a baseline from which to quantify the
extent of the impairment in the timeframe given by the Court. DWR stated in its
First Report that several actions needed to be taken in order to quantify the extent
of impairment.

In November, 2013, District Judge Linda Gilmore, who succeeded Judge
Ambrosier on this case, directed DWR to continue as the court appointed referee; to
continue its investigations; to make findings of fact in regard to the degree Vested
Right HS-003 is being impaired by water rights File Nos. 10,467 and 25,275; if
DWR believes the impairment to be substantial, to recommend remedies to curtail
the impairment; and to provide other opinions upon the facts DWR deems proper in
view of the issues raised.

In addition to the data, analyses, and findings it sets forth, the First Report
includes foundational information regarding water rights development and DWR’s
process to investigate impairment complaints. The First Report is incorporated by
reference into this second fact finder report (“Second Report”).

1.1. Additional Information on the Hydrologic Setting

Figure 2 is a summary of average groundwater use density in acre-feet per
square mile within the Southwest Groundwater Management District No. 3 (GMD
3) based on records submitted to DWR. The star on the map indicates the vicinity of
File No. HS 003. The graphic shows that the water use density in the vicinity of File
No. HS 003 is among the highest in GMD 3. Water use under the six water rights
studied herein ranges between 1200 and 1500 acre-feet per year in recent history.
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Figure 2 - Average Groundwater Use Density 2000-2009 in Southwest Kansas

Average annual recharge in the area is very limited, estimated to be
somewhere between 0.1 inch per year according to the KGS-developed GMD 3
Model to 1.0 inch per year as estimated by the United States Geological Survey!,
translating into a range of 5 to 50 acre-feet of recharge per square mile. At 1.0 inch
per year, the average recharge of the area of interest would be less than 100 acre-

feet per year.

This imbalance between the rate of extraction and the rate of recharge has
led to significant declines in water levels. Figure 3 is a map depicting changes in the
thickness of soil deposits saturated with water (“saturated thickness”) within GMD
3. The star indicates the vicinity of File No. HS 003 and shows saturated thickness
declines exceed 125 feet in the area as measured by January (non-pumping season)

water levels.

1 Water resources investigations report 87-4230, plate no. 4, dated 1987.
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Figure 3 - Interpolated Groundwater Level Changes

Attachment 4 is published work by the Kansas Geological Survey (“KGS”)
which has done extensive and relevant research in the immediate vicinity. The KGS
work demonstrates the rate of water extraction from the aquifer greatly exceeds the
rate of recharge to the aquifer such that the beginning water levels have declined
about 30 feet; about 6 feet on average each year for the last 5 years. See Figure 4
below. The figure also illustrates the significant annual drawdown experienced in
the area due to seasonal irrigation pumping. KGS scientists conclude that, if recent
practices continue, well operators in the area are facing the imminent end of the
productive life of the isolated compartment of aquifer that they share.
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Figure 3: Haskell County index well hydrograph - total data run to 2/19/13. A water-level elevation
of 2445 ft corresponds to a depth to water of 392.85 ft below land surface (Isf); the top of the screen is
420 ft below Isf (elevation of 2417.85 ft) and the bottom of the aquifer is 433 ft below Isf (elevation of
2404.85 fr). The screen terminates 3 ft above the bottom of the aquifer.

Figure 4 - Haskell County index well hydrograph (KGS). (Courtesy of the Kansas Geological Survey?)

2. Data Collection and Monitoring in 2013

DWR continued to monitor and analyze pumping times, rates and quantities
throughout 2013. File No. 25,275 was not operated in 2013 and File No. 10,467 did
not operate after May 26, 2013. Even so, pumping at the Other Neighboring Water
Rights caused significant, and at times impairing, levels of drawdown at File No.

HS 003. See Figure 5 below.

2 Graph taken from KGS report included in Attachment 4.
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Figure 5 - Pumping time, rates, and water levels for 2013 operations of Neighborhood wells

DWR’s First Report discussed critical water levels at pages 20-21. The top of
the well screen for File No. HS 003 is at 2456 feet above mean sea level which is 398
feet below land surface. The bold black line in Figure 5 is the depth to water in File
No. HS 003 and the normal black line shows the water levels in the nearby
observation well. Pumping times and rates at each of the wells are shown in the
various colors, with rates indicated on the right vertical “y-* axis.

Due to pre-irrigation season pumping, by May 26 the Neighborhood had
pumped about 430 acre-feet and File No. HS 003 could not pump more than about
300 gpm. By the end of June, there was not enough water to operate wells File Nos.
HS 003 and 19,032 concurrently.

Drawdown at observation well obs25275 and meter readings, pumping rate,
and pumping time data gathered at each of the Neighborhood wells during the first
80 days of irrigation season in 2013 were analyzed with AQTESOLV aquifer test
analysis software to obtain areal aquifer parameters: transmissivity = 21,279
gallons per day per foot (2,844.8 ft?/d) and storativity = 0.0003812. See Attachment
1. These aquifer parameters were then utilized in the Theis equation to analyze and




simulate the drawdown at File No. HS 003 caused by pumping at the other
Neighborhood wells.

The aquifer test results presented in the First Report were based on
individual well-to-well tests of shorter duration of a few days each in 2007 while the
2013 results presented in this report are based on a longer-term aquifer test of
Neighborhood wells which provides a better estimation of the aquifer properties.
The 2013 aquifer test provides a single set of parameters for analysis of
Neighborhood water rights. DWR found that the relative contributions to drawdown
at File No. HS 003 caused by pumping at each of the Other Neighboring Water
Rights are not significantly different than what is presented in the First Report. See
the comparison of the 2007 and 2013 calculations in Attachment 5.

2.1. Step Drawdown Test at File No. HS 003

DWR performed a step drawdown test on the well at File No. HS 003
November 19-21. In order to determine the optimal pumping rate of the well at that
time, the test was conducted late in the year to allow water levels to recover as
much as possible and before weather conditions might prevent the test from being
performed. Only one of the area wells was operating at the time of the test.
Pumping at File No. 19,032; observed at about 230 gpm during the test period,
appeared to slightly slow the recovery of the water level at File No. HS 003 leading
up to the test period. File No. 19,032 began a period of fall pumping on November 1
and continued to pump through the duration of the step drawdown test. Water
levels were observed for the period 48 hours before the step drawdown test was
performed and it appeared that pumping by File No. 19,032 was diminishing the
rate of aquifer recovery such that water levels were increasing at about 0.5 feet per
day. Because of this relatively small change in daily water levels, DWR determined
that pumping by File No. 19,032 did not significantly impact the step drawdown
test and further that such pumping by File No. 19,032 may have simplified the step
drawdown test somewhat since no correction factor had to be applied to the test to
account for the change in water level caused by the recovering aquifer.

The step drawdown test consisted of observing the operation of File No. HS
003 as it was pumped at increasing rates in order to determine the maximum rate
that the well system could sustain. The steps tested were (in gpm): 230, 295, 380,
and 414. For the last step (414 gpm), the power applied to the pump was held
constant as much as practical while the actual pumping rate and depth to water in
the pumping well were observed for approximately 36 hours. DWR observed that
over the last 14 hours, the pumping rate stabilized at 404 gpm while the depth to
water in the pumping well stabilized at 398 feet. See Figure 6.



Based on the observations from this test, DWR finds that the maximum
sustained rate available at File No. HS 003 is 404 gpm. Had the aquifer been
allowed more time to recover, that is; had the Neighborhood wells been inactive for
a longer period of time before the test was conducted, it is reasonable to infer that
that the maximum sustained rate available at File No. HS 003 may have been
found to be somewhat higher.

Garetson well HS 003 water level and pumping rate
during 48 hour step drawdown test 11/19/13
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Figure 6 - Results of step drawdown test performed at HS 003
3. Quantification of Impairment to HS 003

File No. HS 003 is authorized to pump 240 acre-feet at a rate of 600 gpm for
the irrigation of crops. Based on the results of the step drawdown test, DWR finds
that File No. HS 003 is being impaired when the operations of any of the other
Neighborhood wells, including AWI's Water Rights, the Other Neighboring Water
Rights, or any combination thereof prevents File No. HS 003 from pumping 240
acre-feet at 404 gpm during the irrigation season.




4. Analysis and Observations

4.1. Pre-season water level and available water

The highest water levels measured at observation well obs25275 prior to
irrigation seasons 2010, 2011, 2012, and 2013 were depths to water of 252.1 feet,
258.7 feet, 267.1 feet, and 275.6 feet, respectively. This translates to drops of 6.7
feet, 8.4 feet, and 8.5 feet over the 3-year period, for a total of 23.6 feet.

The total amounts of water pumped from Neighborhood wells in 2009, 2010,
2011, and 2012 were about 1,000 acre-feet, 1,174 acre-feet, 1,394 acre-feet, and
1,312 acre-feet respectively. DWR observed a strong linear relationship between the
cumulative total volumes of water pumped by Neighborhood wells each year and
the highest pre-season water level at the observation well obs25275 the following
year over 2009-2012. See Figure 7.

Observation well obs25275 highest water level in feet after previous year pumping
and cumulative areawell use in acre-feet
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Figure 7 - Linear relationship between water pumped and pre-season water level the following year.

Based on the amount of water pumped from the area wells in 2013 and the
linear relationship to the pre-season water level the following year, a pre-season
depth to water of about 305 feet is forecast for File No. HS 003 in 2014. This
assumption is used as the starting point for the analyses below.



The ability of File No. HS 003 to pump 240 acre-feet at 404 gpm depends in
large part on the water level at the beginning of the irrigation season. Each year the
pre-season water level will decline from the 305 feet referred to above, and this will

reduce the amount of water the other Neighborhood wells can pump before they will
1mpair File No. HS 003.

With an assumed pre-season depth to water of 305 feet at File No. HS 003, 93
feet of drawdown to the top of the well screen at File No. HS 003 i1s available. See
Figure 8. As observed in the step drawdown test there must be at least 74 feet of
water above the top of the well screen prior to pumping to maintain a pumping rate
of 404 gpm for the authorized 240 acre-feet. The difference between the drawdown
at HS 003 caused by its own operation and the top the well screen at File No. HS
003 1is an indication of water that could be pumped by other wells. However, as
discussed below, the amount of additional water is quite limited, and can only be
accessed without impairing File No. HS 003 by closely following prescribed pumping
operations.

Furthermore, even if one or more other wells is operated to access that
portion of the water supply that does not impair File No. HS 003, if the pre-
pumping water levels continue the decline of recent years, there will, in the near
future, no longer be water available for another well to pump without impairing
File No. HS 003’s ability to access its water supply. Any remedy that aims to protect
the longer-term viability of File No. HS 003 will necessarily involve a reduction to
the overall quantity of water pumped in the Neighborhood to substantially reduce
the dramatic declines in water levels.

4.2. Projected water available in 2014 for other wells if File No. HS 003
is protected at 404 gallons per minute for 240 acre-feet

Using the results from the step-drawdown test, AQTESOLV was used to
estimate the drawdown in File No. HS 003 due to pumping, including well loss,
using a Theis solution that involved solving for transmissivity (T) and a parameter
that can be used as storage coefficient (S). This S parameter does not represent the
storage coefficient of the aquifer; but considers aquifer properties and the effect of
well loss in the pumping well. Thus parameters T = 2635 ft2/day and S = 2E-10 or
0.0000000002 were computed by the Theis type curve matching of the observed
drawdowns at well File No. HS 003 caused by pumping well File No. HS 003 during
the second day of the step drawdown test for this limited purpose. These parameter
values are not to be used to compute drawdown at any other well or caused by
another well pumping.

The quantity of water authorized by File No. HS 003 is 240 acre-feet, which
at 404 gpm takes about 134 days to pump. Assuming the pre-season depth to water
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at File No. HS 003 is 305 feet, the initial available drawdown to the top of the well
screen, which is at 398 feet, would be 93 feet. At the end of each 30-day pumping
period, simulated drawdowns are: 80.9 feet at the end of the first 30 days; 82.5 feet
at the end of 60 days; 83.5 feet at the end of 90 days; and 84.1 feet at the end of 120
days of pumping. At 134 days the simulated drawdown at File No. HS 003 due to its
own pumping is about 84.4 feet. When File No. HS 003 pumps 404 gpm it appears
that there would still be some water available for another well or wells. The area
below the curve and above the horizontal “x-“ axis in Figure 8 below shows the
simulated amount of drawdown at File No. HS 003 that other wells could cause
without immediately impairing File No. HS 003.

estimate HS3 while pumping 404 gpm for 134.43 days (240 acre-feet)
e I I I I Aquifer Model
o & Drawdown each period at Confined
' well HS 003 due to pumping well %
eis
82. i Parameters
T =2635. ft?/day
83. S = 2.0E-10
Y Kz/Kr = 1.
b =23.ft
84. u
85.
)
S 86
(S
()
8
S .
X0
a
88.
89.
90.
oL Maximum available drawdown 1s 93 feet to top of screen
92. /
93.
0. 30. 60. 90. 120. 150.
Time (day)

Figure 8 - Simulated drawdown in 2014 at irrigation well File No. HS 003 due to pumping well File No. HS
003 at 404 gpm leaves some drawdown available for other wells to the top of the File No. HS 003 well
screen at 93 feet when the pre-pumping depth to water is 305 feet. Available drawdown for other wells is
the difference between 93 feet and File No. HS 003 drawdown.

Table 1 below shows, in 30-day periods, the simulated amount of drawdown

that could be caused by operating other wells without immediately impairing File
No. HS 003.
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) Simulated drawdown at .
. Pre-season available . . Drawdown without
30 day period File No. HS 003 pumping . .. )
drawdown impairing File No. HS 003
404 gpm
0-30 days 93 feet 80.9 feet 12.1 feet available
30-60 days 93 feet 82.5 feet 10.5 feet available
60-90 days 93 feet 83.5 feet 9.5 feet available
90-120 days 93 feet 84.1 feet 8.9 feet available
120-134 days 93 feet 84.6 feet 8.4 feet available

Table 1 - Simulated available drawdown in 2014 at the end of each 30 day period pumping well File No.
HS 003 404 gpm

4.3. Simulation of available pumping in 2014 at one well when well
File No. HS 003 is pumping 404 gallons per minute

Drawdown at File No. HS 003 due to pumping at File No. 10,035 was
simulated using AQTESOLV. Because it is farthest from well File No. HS 003,
pumping at File No. 10,035 causes the least amount of drawdown at File No. HS
003 and represents a least-impact scenario when compared to drawdowns at File
No. HS 003 caused by pumping any of the other Neighborhood wells. Maximum
pumping rates available at File No. 10,035 for 30-day periods were simulated such
that drawdown would not immediately impair File No. HS 003. The available
drawdown for each 30-day period is shown in Figure 8 above and in the far right
column of Table 1 above. Table 2 below and the graphic in Figure 9 both illustrate
the drawdown at File No. HS 003 caused by pumping the farthest well at the rates
and quantities simulated.

— i
Simulated drawdown Pur:"?nu aF::\fcje at Simulated simirar:eliia\fclavlime
) at File No. HS 003 by . Ping volume pumped i
30 day period . . File No. 10,035 . pumped by File
pumping at File No. by File No. 10,035
(gpm) No. 10,035 (acre-
10,035 (feet) (acre-feet)
feet)
0-30 days 121 645 86 86
30-60 days 10.5 430 57 143
60-90 days 9.5 345 46 188
90-120 days 8.9 300 40 228
120-134 days 84 270 17 245

Table 2 - Simulated gallons per minute (gpm) and acre-feet pumped in 2014 from the farthest irrigation
well from File No. HS 003 (pumping available drawdown assuming no other irrigation wells are pumping
with the pre-season water level assumed to be 305 feet depth to water and available water is to the top of
File No. HS 003 well screen.
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drawdown at HS3 due to pumping 10035 various reduced rates, other wells OFF

13. Aguifer Model
Confined
12. Solution
Theis
11. \_/ Parameters
T =2844.8 ft2/day
10. S =0.0003812
Kz/Kr = 1.
b =23.ft

Displacement (ft)

0. 30. 60. 90. 120. 150.
Time (day)

Figure 9 - Simulated drawdown at irrigation well File No. HS 003 in 2014 due to pumping the farthest well
from File No. HS 003 at the highest pumping rate for each 30 day period so as not to interfere with well
File No. HS 003 pumping 404 gpm. All of the available drawdown is utilized by pumping the farthest well
from File No. HS 003 and no other irrigation wells are pumping.

The above analysis for 2014 for File No. 10,035 was performed for each of the
other Neighborhood wells assuming in each case, only one well was pumping in
addition to File No. HS 003. Table 3 below shows the results of the same analysis,
ordered by their distances from File No. HS 003 (second column). Each row in Table

3 shows simulated 2014 pumping rates and total quantity for only that well
pumping while File No. HS 003 pumps 404 gpm.
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Distance . 0-30 days 30-60 60-90 90-120 120-134 .

from Authorized Simulated days days days days Simulated

well Rate Rate Simulated | Simulated | Simulated |Simulated | acre-feet

HS3 (gpm) (gpm) Rate Rate Rate Rate pumped

(feet) (gpm) (gpm) (gpm) (gpm)
10467 1427 1000 410 300 250 225 205 170
25275 1635 1200 430 315 260 205 0 160
19032 3422 930 600 410 330 290 0 216
11750 3865 1650 640 430 345 300 265 244
10035 3935 1195 645 430 345 300 270 245
HS3 at well 601 404 404 404 404 404 240

Table 3 - Simulated maximum gallons per minute (gpm) and acre-feet pumped in 2014 by only one of the
Neighborhood wells while well File No. HS 003 is able to pump 404 gpm.

4.4. Projection of available water in the near future with one other

well pumping

As 1s demonstrated above, with a starting depth to water of 305 feet, there is
enough water for File No. HS 003 to pump 404 gpm for 240 acre-feet, and enough
for the most distant Neighborhood well File No. 10,035 to pump concurrently
according to the time and rate schedule set forth in Table 2 without impairing File
No. HS 003. However, under this scenario, no other Neighborhood wells could be
operated without impairing File No. HS 003. In the simulation, the total quantity of
water pumped from the area was 485 acre-feet.

According to the linear relationship between water pumped and water levels
discussed above, if a total of 485 acre-feet is pumped in 2014 from File No. HS 003
and File No. 10,035; next year’s 2015 pre-season depth to water at well File No. HS
003 1s expected to be about 308 feet, or 3 feet lower than in 2013. For well File No.
HS 003 to continue to pump 404 gpm in 2015; File No. 10,035 would have to further
reduce pumping rates because there will be less available drawdown at well File
No. HS 003. Table 4 below shows the simulated gallons per minute and acre-feet
pumped beginning in 2014 and continuing for the next three years with only File
No. 10,035 pumping such that File No. HS 003 is able to pump 240 acre-feet at 404
gpm. Table 5 shows the simulated drawdown at File No. HS 003 caused by pumping
File No. 10,035 and the pre-season water level at File No. HS 003.
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Simulated gallons per minute (gpm) and acre-feet pumping all available water by farthest well File No.
10,035

Year 0-30 days 30-60 days 60-90 days 90-120 days 120-134 days Totals

gpm/ acre-ft | gpm / acre-ft | gpm / acre-ft | gpm / acre-ft gpm / acre-ft acre-ft
2014 645/ 86 430 /57 345/ 46 300/ 40 270/ 17 245
2015 485 / 64 305/ 40 230/ 30 195/ 26 160/ 10 171
2016 350/ 46 195/ 26 135/18 100/ 13 70/ 4 108
2017 240/ 32 105/ 14 50/7 20/3 5/0 55

Table 4 — Simulated maximum gallons per minute (gpm) and acre-feet pumped for 2014 — 2017 by most
distant well File No. 10,035 while well File No. HS 003 is able to pump 404 gpm.

Simulated drawdown at well File No. HS 003 due to pumping well File No. 10,035 and pre-season water
level each year
0-30 days 30-60 days 60-90 days 90-120 days | 120-134 days Pre-season
drawdown drawdown drawdown drawdown drawdown Water level
2014 12.1 feet 10.5 feet 9.5 feet 8.9 feet 8.4 feet 305.7 ft
2015 9.1 feet 7.5 feet 6.5 feet 5.9 feet 5.4 feet 308.7 ft
2016 6.6 feet 5 feet 4 feet 3.4 feet 2.9 feet 311.2 ft
2017 4.5 feet 2.9 feet 1.9 feet 1.3 feet 1.8 feet 3133 ft

Table 5 - Simulated drawdown at well File No. HS 003 for 2014 — 2017 due to most distant well File No.
10,035 pumping all available water while well File No. HS 003 is pumping 404 gpm and pre-season water
level estimate.

According to these simulations with File No. 10,035 pumping as in Table 4
causing drawdowns at well File No. HS 003 as in Table 5, each succeeding pre-
season water level will be deeper, and consequently less water will be available,
than if only File No. HS 003 pumped in those years. Beginning in 2018, if no other
Neighborhood wells were operated, File No. HS 003 could likely continue to pump
404 gpm until about 2025 when the pre-season water level becomes deeper than 324
feet to water. The results of the simulation are tabulated in Attachment 2.

4.5. Longer-term projections with only File No. HS 003 pumping

The simulation presented in Attachment 3 shows that if, beginning in 2014,
none of the other Neighborhood wells were operated, File No. HS 003 could pump
404 gpm for 240 acre-feet per year until 2028 when the pre-season water level
becomes deeper than 324 feet to water at which point File No. HS 003 could no
longer achieve 404 gpm.
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5. Conclusions and remedies

Despite a combined pumping of 98 acre-feet by 25,275 and 10,467 in 2013
(compared to 521 acre-feet pumped in 2012), the senior vested water right File No.
HS 003 could only pump 104 acre-feet of water in 2013 due largely to the lowering
of the water level at File No. HS 003 caused by other Neighborhood wells pumping
during the pre-irrigation season and early irrigation season.

The step drawdown test resulted an observed maximum sustained pumping
rate of 404 gpm for File No. HS 003.

Analysis of yearly Neighborhood pumping extractions and subsequent years’
water levels shows a strong linear relationship between the two (Figure 7) and the
steep negative slope of the regressed line indicates that recent levels of pumping
cannot be sustained even into the short-term future. Simulations combining the
operation of File No. HS 003 and each of the other Neighborhood wells, one at a
time, indicate that only one other well can be allowed to irrigate crops concurrently
with File No. HS 003, and then only under a strict time and rate schedule that may
prove impractical to implement. Even then, operating another well concurrently
with File No. HS 003 shortens the remaining time that there will be water for well
File No. HS 003 to pump 240 acre-feet at 404 gpm.

DWR finds that Vested Right HS-003 has been substantially impaired by
operation of AWI's Water Rights 10,467 and 25,275; and the Other Neighboring
Water Rights: File Nos. 10,035; 11,750; and 19,032.

5.1. Potential remedies

Though the Court directed DWR to determine potential remedies based on
administering only AWI’s Water Rights, in light of 2013 operations, DWR finds that
a remedy that will protect the viability of File No. HS 003 must involve all five of
the other Neighborhood water rights. It appears the following options are available:

1. Protect File No. HS 003 to pump 240 acre-feet at 404 gpm by allowing only
one of the Other Neighboring Water Rights to be operated.
a. Rotate which of the other water rights is allowed to operate by year
according to:
1. Seniority of water right (most senior right operates the first year
and so on) or
1. By distance from File No. HS 003 (most distant right operates
the first year and so on)
b. The other water right would be restricted to the pumping rates and
schedule prescribed each year by the methodology presented in Section
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4.2 of this report or some alternative that can be demonstrated to
prevent impairment of File No. File No. HS 003.

c. Consequences: This remedy, or some close variant, may ease the short-
term economic impact of protecting File No. HS 003 but it maximizes
yearly use and consequently reduces the productive life of the aquifer
for the entire Neighborhood.

2. Protect and prolong File No. HS 003’s ability to pump 240 acre-feet at 404
gpm by curtailing all of the Other Neighborhood Water Rights.

a. Consequences: This remedy has the greatest short-term economic
impact to the Neighborhood, but provides maximum protection for the
vested water right. Without interference and the additional draw on
the aquifer caused by pumping the Other Neighboring Water Rights,
File No. HS 003 could be viable for several decades.

6. Attachments:

Attachment 1 — Analysis and results of water level change at observation
well 0bs25275 due to wells File Nos. HS 003, 10,035, 10,467, 11,750 and 19,032
pumping from March 7 to May 26, 2013.

Attachment 2 — Estimated pre-season depths to water with actual area well
pumping 2009, 2010, 2011, 2012, 2013 and simulating only well File No. HS 003
and the farthest well File No. 10,035 pumping limited water for years 2014, 2015,
2016, 2017 then only well File No. pumping 404 gpm until 2025.

Attachment 3 — Estimated pre-season depths to water only well File No. HS
003 pumping 240 acre-feet per year at 404 gpm until pre-season water level is
deeper than 324 feet in 2028.

Attachment 4 —

e High Plains Aquifer Index Well Program: 2012 Annual Report, Kansas
Geological Survey, Figure 3. p. 8.

e Butler et al, Interpretation of Water-Level changes in the High Plains
Aquifer in Western Kansas, Published in Groundwater v. 51, no. 2, pp. 180-
190, 2013

Attachment 5 — Relative impacts to File No. HS 003 caused by pumping other
Neighborhood wells based on aquifer parameters determined in 2007 and 2013.
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Attachment 1 — Analysis and results of water level change at observation
well obs25275 due to wells File Nos. HS 003, 10,035, 10,467, 11,750 and 19,032
pumping from March 7 to May 26, 2013. (Transmissivity 21,279 gpd/ft (2,844.8
ft?/d), Storativity 0.0003812)

start 3/7/13 observe 0bs25275 pumping HS3,10467,10035,11750,19032 to 5/26/13

0. | Obs. Wells
0 0bs25275
Aquifer Model
10. Confined
Solution
— Theis
20. 1 = -
| Parameters
T =2844.8 ft2/day
S =0.0003812
30. Kz/Kr = 1.
b =23.ft
S
= 40.
(]
IS
[¢]
Q
K]
@ 50.
[a)
60.
70.
80.
90.
10. 20. 30. 40. 50. 60. 70. 80.
Time (day)




Attachment 2 — Estimated pre-season depths to water with actual area well
pumping 2009, 2010, 2011, 2012, 2013 and simulating only well File No. HS 003
and the farthest well File No. 10,035 pumping limited water for years 2014, 2015,
2016, 2017 then only well File No. HS 003 pumping 404 gpm until 2025.

pre-season
total depth to water
water cumulative estimated (feet)
pumped water observation
peryear pumped well irrigation
year acre-ft  acre-ft year 0bs25275 well HS3
2009 1000.684] 1000.684| 2010 -251.88| -275.88
2010 1174.123] 2174.807| 2011 -259.05| -283.05
2011 1394.738] 3569.545| 2012 -267.55] -291.55
2012 1312.948] 4882.493| 2013 -275.56] -299.56
2013 1014.474] 5896.967| 2014 -281.75] -305.75
2014 485.000] 6381.967] 2015 -284.71] -308.71
2015 411.000] 6792.967| 2016 -287.22] -311.22
2016 348.000] 7140.967| 2017 -289.34] -313.34
2017 295.000] 7435.967| 2018 -291.14] -315.14
2018 240.000] 7675.967| 2019 -292.60] -316.60
2019 240.000] 7915.967| 2020 -294.07| -318.07
2020 240.000] 8155.967| 2021 -295.53| -319.53
2021 240.000] 8395.967| 2022 -297.00f -321.00
2022 240.000] 8635.967| 2023 -298.46|] -322.46
2023 240.000] 8875.967| 2024 -299.92| -323.92
2024 240.000] 9115.967] 2025 -301.39] -325.39
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Attachment 3 — Estimated pre-season depths to water; only well File No. HS
003 pumping 240 acre-feet per year at 404 gpm until pre-season water level is
deeper than 324 feet in 2028 .

pre-season
total depth to water
water  cumulative estimated (feet)
pumped water observation
peryear pumped well irrigation

year acre-ft acre-ft year 0bs25275 well HS3
2009 | 1000.684] 1000.684] 2010 | -251.88] -275.83]
2010 | 1174 2174.807| 2011 -259.05| -283.05
2011 | 1394. 3569.545| 2012 -267.55| -261.55
2012 | 1312, 4882.493] 2013 -275.56| -299.56
2013 1014.474] 5896.967| 2014 -281.75| -305.75
2014 240.000] 6136.967| 2015 -283.22| -307.22
2015 240.000| 6376.967| 2016 -284. -308.68
2016 240.000] 6616.967] 2017 -286.1 -310.14|
2017 240.000] 6856.967] 2018 -287.61] -311.61
2018 240.000] 7096.967| 2019 -289.07| -313.07

2019 240.000| 7336.967| 2020 -290. -314.54]
2020 240.000] 7576.967] 2021 -292. -316.00
2021 240.000| 7816.967| 2022 -293. -317.46)

2022 240.000| 8056.967| 2023 -294.93| -318.93]
2023 240.000| 8296.967| 2024 -296.39] -320.39
2024 240.000| 8536.967| 2025 -297. -321.86)
2025 240.000| 8776.967| 2026 -299.32| -323.32
2026 240.000] 9016.967| 2027 -300.78| -324.78
2027 240.000] 9256.967| 2028 -302.25| -326.25
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Attachment 4 — KGS Open File Report on HSCO Index Well and article in
Groundwater

http://www.kgs.ku.edu/Hydro/Publications/2013/OFR13 1/OFR2013-1.pdf
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Attachment 5 — Relative impacts to File No. HS 003 caused by pumping other Neighborhood wells based on
aquifer parameters determined in 2007 and 2013

. . Percent of
Distance . . Simulated o Drawdow
L Authorized Simulated . Transmissivity . total
from well Direction Rate (gpm) | Rate (gpm) Pumping (apd/ft) Storativity n at well drawdown
HS3 (feet) 9P 9P days 9P HS3 (feet)
(percent)
10467 1427 east 1000 750 100 46119 0.0002602 147 15%
25275 1635 west 1200 362 100 30704 0.0001345 10.6 11%
19032 3422 northeast 930 489 100 46119 0.0002602 7.4 8%
11750 3865 southeast 1650 750 100 88937 0.0002565 6.3 7%
10035 3935 east 1195 713 100 46119 0.0002602 10.3 10%
HS3 at well at well 601 543 100 28995 0.0003006 46.7 49%
total 96 100%

Table Al — Relative impacts to File No. HS 003 caused by pumping other Neighborhood wells calculated using transmissivity and storativity
parameters from analysis of 2007 data. This table was included in DWR'’s First Report.
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Distance . Simulated
. Simulated _ Drawdown
from L Authorized ) Transmissivity - Percent of total
Direction Rate Pumping Storativity at well
well HS3 Rate (gpm) (gpd/ft) drawdown (percent)
(gpm) days HS3 (feet)
(feet)
10467 1427 east 1000 750 100 21279 0.0003812 27.1 16%
25275 1635 west 1200 362 100 21279 0.0003812 12.6 7%
19032 3422 northeast 930 489 100 21279 0.0003812 131 7%
11750 3865 southeast 1650 750 100 21279 0.0003812 191 11%
10035 3935 east 1195 713 100 21279 0.0003812 18.0 10%
HS3 at well at well 601 404 100 19710 2.00E-10 85.0 49%
total 174.9 100%

Table A2 — Relative impacts to File No. HS 003 caused by pumping other Neighborhood wells calculated using transmissivity and storativity
parameters from analysis of 2013 data. Note that this table represents the simulated drawdown of each well on File No. HS 003. The total
drawdown in the last row is not possible because there is only 93 feet of drawdown available at the beginning of the season. Adding the
drawdowns together illustrates that there is not enough water for these wells to operate concurrently in this manner.
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April 1, 2013

Honorable Bradley E. Ambrosier
1025 Morton Ave

Elkhart, KS 67950

Fax: 620-697-4289

RE: 12-CV-9, Haskell County istrict Court, Fact in  r Report.

car dge Ambro: i1

Please tind enclosced the color copy of the Kansas Department of Agriculture, Division of
Water Resources, Fact Finder Report submitted for case 12-CV-9 in Hask:  County Kansas. If
you would like an ¢ ctronic copy of this report, please let me know. 1 will note that there are
color-coded graphs an charts as part of the report which wi  not be seen  color in the fax-filed
version,

Sincerely,

Staff Attorney

ansas ‘epartment of Agriculture
109 SW 9™, 4" T yor
Topcka, KS 66¢ !
matthew.spurgin@okda.ks.gov

cc: Tim Barker, Jeft Mason (by e-mail)
Toni ! rtin, Clerk of the District Court, Haske Zounty Cowrthouse, PO Box 146, Sublette, KS 67877



INTI S{DISTE ZT COURT OF HASKELL COUNTY, KANSAS

GARETSON BROTHLERS, )
Fointiff )

) 12-CV-9
Vs, )
)
KELLY AND DIANA UNRUI )
Defendants, )

FACT FINDER REPORT

COM S NOW, the Kansas Deparl  nt of Agriculture, Division of Water Resources, an.
submits its fact { der report, in the above captioned matter, marked as Attachment A and hert y

incorporated by reference.

Respectfully Submitted,

1047

Kansas Department of Agriculture
109 SW 9", 4" Floor

Topeka, KS 666102
785-296-2934

785-368-6668,...x)
matthew.spurgin{@kda.ks.gov



Cer cate of Service

hereby certify that on this ay of , 2013, a true and accurate
copy of e foregoing Fact Finder Report was sent po....o- - -....d, first class, U.S. m: , to the
following:

Timothy C. Barker
arker aw Office,I P
307 S. Main Street
Pratt, KS 67124
(with copy by e-mail)

Jeffery A. Mason

Vignery & Mason, LLC

PO 767

Go  nd, KS 67735-0767
(with copy by e-mail)

Original to:

Toni Martin

Clerk of the District Court
Haskell County Courthousc
PO ox 146

Sublette, KS 67877

Chamber Copy:

Honorat : Bradley Ambrosier
1025 Morton Ave

b hart, KS 67950
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attributes remain unchanged. Attached are three tables (Attachments 13, 14, and 15) which list
significant events in the history of each of these three water rights named in this action. It is
noted that when the change in point of diversion under File No. 25,275 was approved in 2006,
{wo observation wells (one existing an  >ne new one) were requ ed. This was done because at
the time there was an active impairment investigation (the original 2005 complaint of
impairment to HS-003) v ich involved File No. 25,275. DWR required the observation well to
collect water level data and to obscrve and monitor any interactions between the two wells.
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Process to eve )p Water  ghts

The Kansas Water Appropriation Act (KWAA) (K.S.A. 82a-701, et seq.) sets forth the process
by which vested water rights and appropriation water rights are developed. Briefly, the process
for vested water rights involves the person claiming a veste water right to file a “verified claim™
documenting the use of water for a beneficial use prior to June 28, 1945. The C ief Engineer
ultimately issues an order determining and establishing a vested right to the beneficic use of
water. For appropriation rights, the process begins by a person filing an application for a permit
to appropriate water, f the application me«  statt »ry and regulatory criteria, the Chief
Engineer issues an approval of application and permit to procced. The approv  sets forth the
basic properties of the permit and provi s a date by which the diversion works must be
completed and another date by which the water right is to be pc cted by the beneficial use of
water in accordance with the terms of the permit. The Chief Enginec s staff will ultimately
conduction a field inspection which will document the extent to which the water right appears to
have been perfected. The field inspection is the basis on which the Chiet ngineer will
ultimately issue a certificate of appropriation which sets forth the properties of the water right.

The KWAA allows for changes to be made to a water right, subject to the approvi of the Chief
Engineer. This process involves the holder of the water right filing an application for approval to
change the point of diversion, place of use, and/or use made ¢ water under the water right, If
the change application meets sta >y and regulatory criteria, the Chief Engineer tssues an order
approving the change.

Attachments 13, 14, and 15 provide a b. :f outline of the signi  ant events which have occurred
relative to the three water rights involved in the case before the Court,
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investigation indicates that the impai: 1ent is not occurring, or if regulating junior rights will not
provide any relief to the complainant.

Fourth, it the report indicates that regulating junior water rights will provide relief to the
complainant, and if the complainant desires such regulation to occur, the complainant must make
a written request to secure water to satisfy his or her prior ght.

Fifth, the chief engineer, or his or her authorize representative, issues written legal notice and
directive to other water users whose water use must be regulated so the complainant's prior rights
may be satistfied. When the quantity of water needed by the complainant has been delivered to
his or her point of diversion (surface water intake, well, dam, ete.), or when the complainant
discontinues his or her water use, water right holders whose water use was curtailed are allowed
to resume using water, Likewise, if the water source should increase, ¢ chief engineer, or his or
her authorized representative, may allow some or all of the regulated junior water rights to
reswme use if it w  not impair the senior water right.

An alternative to regulati | junior water rights is for the impaired water right holder and
impairing water right holder(s) to work out a mutually acceptable arrangement, such as rotating
water use or other acceptable measures. Facilitated mediation is available through the Kansas
Water Office to assist individuals seeking to resolve water disputes and achieve mutually
acceptable outcomes.
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Data collecti a 1 onitoring

Because the cost of monitoring equipment was not budgeted at the time of the original
complaint, monitoring e 1ipment was ordered during 2006 but not set in place until 2007, Water
leve transducers with data loggers were installed in the wells HS-003, 11750, 19032, 25275, and
the observation well (Obs25275). It was not possible to get them installed in the wells 10467
and 10035. Water level data was collected from these aforementioned inst:  ations during 2007,
In addition, periodic water flow meter readings were recorded for wells HS-003, 11750, 19032,
25275, 1467 and 10035 during 2007.

Water levels werc monitore  with a pressure transducer ° at well 25275 located 1,635 feet from
HS-003 in 2007. Watert ter readings were taken by DWR staff at times at wells HS-003,

10 57, 25275 and other nearby wells. M ter readings at HS-003 were also supplied by Garetson
Brothers. In October 2007 there was a period of time when water leve  had recovered to near
orig 1l pumping leve in 2007 an  only well HS-003 was pumping making this a good tinie for
aquifer tests.

? A pressure transducer is a water pressure sensor installed deep under the water in a well that electronically
measures water pressure from the height of the water above the sensor and transmits data using an electric cable to a
data logger above ground for conversion to water level elevation or depth to water relative to time,
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Based on analy:  of pumiping test data in October of 2007 and well driller logs it appears that
the five nearest wells drilled and screened in the same confined aquifer as vested Water Right,
File No. HS-003 directly interfere with available water for HS-003. The five junior water rights
directly interacting with HS-003 in order of distance from ] 3-003 are: Water Right, File No.
10,467 (10467), Water Right, File No. 25,275 (25275), Water Right, File No. 19,032 (19032),
Water Right, File No. 11,750 (11750), and Water Right, File No. 10,035 (10035). The distances
are 1,427 fect for 10467, 1,635 feet for 25275, 3,422 feet for 19032, 3,865 feet for 11750 and
3,935 feet for 10035,

Potential critical pumping leve

Watcr [evels were monitored in 2012 at Garetson well  S-003 and the most ju  ior water right
well 25275, The pumping level at well HS-003 reached an elevation of 2450 feetora  pthto
water of 404 feet that is 6 feet below the top of well HS-003 well screen the first week in June,
It July 2007 the water level at well 25275 dropped to 13 teet below the top of the well screen at
well 25275 while it was pumping. See Figure 8.

HS3 (black line) sensor depth 407 feet (2447 ft, msl)
Garetson well HS3 pumping 6 feet below top of screen
well 25275 (red line) pumping 13 feet below top of screen

2610
2500
2590

2580
2670 well HS3 water level 6 feet below top of screen

2660 —
2660 —
2640 |
2630 —
2620 —
2610 —
2600 —
2490 |
2480 —
2470 —
2460 |
2450 S
2440 S

2430 . . . . . .
2112 47112 5131112 713012 9/28/12 1112712

elevation ( feet,msl)

——-HS3 3275

Figure 8 — Water level at well HS-003 shown in black and water vel at well 25275 shown  red. Black
arrow points to well HS-003 water level 6 feet below top of wi  sereen while pumping fivst week in June, Red
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arrow points fo water fevel at well 25275 while pumping 13 feet below well sereen in July. Well HS-003 was
not pumping while well 25275 was pumping most of the summer 2012,

Well screen length is only 30 feet in the bottom of well HS-003 and it only screens 23 feet of
water bearing formations of which 8 feet is sand and gravel underlying 14 feet of sand with one
foot of sandstone. The water bearing zones are overlain by 10 feet of clay of which 7 feet is
screened and the clay is overlain by only 2 feet of sand that is not screened. It may be possible to
apply more power to well HS-003 as there appears to be more pumping depth available but it is
gener:  y not acceptable to pump a we  below the top of the well screen in such conditions,
however, this does it represent a critical water level at which HS-003 would be impaired.
Typical optimum pumping tevel'' is 67% of available drawdown and based on a preseason water
level of 2564 feet elevation an optimum level may be 2472 feet at well HS-003 which would be a
pumping level of 382 feet to water which is 7 feet above 1e wc screen and 5 feet above the
botto  sand zone above the screen.  ypici optimum pumping level was not exceeded in 2012
until 1e second week in May. See Figure 9.

Garetsonwell HS3 water level in 2012
Depth to 67% available drawdown -382 feet
Depth to lower sand zone -393 feet
Depth to top of screen -398 feet
Depth to shale -428 feet

-290

-310 ( — 1 a
= -330 Mfl _ | | /\A
@
@
Yo
. -350
@
®
= 370
2
=
B -390
€L
o

-410 B |

-430

3112 4730012 6/29/12 8/28/12 10/27/12
——HS53 water level top of well screen
depth to lower sand & feet above screen well depth to shale
Sixty-seven percent {67%%) avallable drawdown

Figure 9 — Water level at well HS-003 shown in blacl, depth to shale shown in green, depth to top of w
screen shown in red, depth to lower two feet sand above screen shown in orange, depth to 67% typical
optimum pumping level shown in blue,

" Ground Water and Wells, Johnson Inc., 1966
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Attachments
Attachment 1 — Garetson Brothers Tmpairment Complaint letter dated March 9, 2005,

GARETSON BROTHERS
2394 120 th Rond
Copeland, K5 67837
(620)668-5667

March 9, 2005

Division of Waler Resources
2508 Johns Street
Garden Cily KS 67846

Mr. Michel Meyer, Water Contmissioner:

Our families have become increasingly concerned that the added price we paid for real
estate in Section 36, Range 27, Township 31, Haskell County, Kansas with vested waler right
#003, drilled in the 1930°s and Vested Water Right applied for September 12,1950, has
coutinued to be jeopardized lo this date. This well wus re-drilled in the 1976 afler another well
,Water Right # 10,467 dated November 12,1964, was drilicd in the south center of the south side
of SE 25-27-31 (nbout ¥ mile east of the original 003 well). Then after our well was re-drilled, -
they had fo re-drill in 1994.

Int 1975 a second well, Water Right # 25,275, was drilled less than Y2 wile to the west of
ontr vested well, #003, (south center of south side of SW 25-27-31). All three of these wells only
have a cow path separeting them north to south.

Do to these two neighboring wells competing for the samie underground water as our
vested #003 we are convinced these junior wells have impaired our water rights. Rumor has it
that the west well, #25,275, is to be re-drilled this summer (SW 25-27-31). If this is allowed, it
will confinue to deplete water at an even lower depth than last year. Last year our vested well
#0003 declined from 750 gpm to 300 gpm. This requiired us to re-nozzle our sprinkler twice
during 2004 summer, forcing us into a re-drill situntion ourselves.

We woudd like to see the tecth of water justice to be exercised in our Vested vs. Senior &
Jurnior water right situation.

This is high priority in our families’ irrignted fanning practicel We feel very strongly
that pot rmch has been gained in supervising these priorities since Jesse |. Garetson served on
the GMD3 in the 1980°s.

Please Act Promptly,
Grretson Brothers

| 7
/ : 22tz o
L Jesse aretson a L. Garelson

ézu,/e it

<Jay BZ Garetson is D). Garetson

RECEIVED
MAR 1 1 2005

weiiety Gity Fleld Office

Fisecsan nf Water Bocnurras

Ce: GMD3 Atin. Mark Rude, Exectetive Direclor
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Attachment 2 — Written response to Garetson Brothers dated May 26, 2005.

COPY FOR YOUR
INFORMATION

DEFARTMERT OF AGRICULRURE
AORVAN ). POLANSRY, st¢retaby

KATHLEEN SEBELIUS, oovernon

May 26, 2000

Garetson Brolhers
2394 120" Road
Copetand, XS 67837

RE:  Impairmenl Complaint Received March 14, 2005 for File Number HS 003

Daar Sirs:

We are acknowledging recelpt of your impairment complaint daled March 9, 2004, for Vested
Water Right Frla Number HS 003, You should have been contacled by the Waler Commissionar
from the Garden City Field Ofifico aboul your complalnt. We presums that you rema’n committed
ta the complaint as filed,

It is our intent 10 conduct a formal field investigalion of the site at the tocation of the well under
Vestad Waler Right F'e Number HS 003 and surrounding area beginning this pumping season.
You should expect staff from our field office and headguarters technical services unit 1o be in
the area possibly several imes {n the coming maonths to egllect additional pumping and waler
tevel data from your well under Vested Water Right File Mumber H5 003 and those nearby.
Their work will ke addressing lhe faclual requirements of impalrmenl pursuvant to K.5.A B82a-
711(c) tn the Kansas Waler Apprapfiation Acl. Inillafly, our work will be focused within a two-
m'le circle arcund the well under Vesled Waler Right File Number HS 003, We may detormine
thal the invesligation Is able to be more confined or that il must be expanded as the
investigation proceeds.

The general objective of lhe investigation is to define the effects of olher wells on your well and
Ihe water levets In the area. We will obitain information from you and others in the area and from
records on changes in waler fevals and pumping ratas, In addition, wa vill be measyring waler
levels and pumping rales of your welt any other wells In lhe area lo determine the effects of
curreM pumping on waler levels, Clher daia that we conslder Imporlant are the aquifer
chatacterislics and well consiruction information for sach welf we believe might eilher directly or
indirectly be an influence on your we'l. We will cons!der your cancerns with wel's In Section 25,
Township 278, Range 3tW In the decislons we make. We must also assass the elfects of other
wells In lhe area to complate our Invastigatien.

RECEIvVED

MAY 3 1 2005
Drvisten of Werer Rescueces  Cavld L Pape, Chbef Enginess ,-‘F"';'_"*"C"k g g
109 SH T8 S, 7ed Flogr Trpeka, kS L4E11-1283 RN W Bagn e
Yaice (739) }6-3714 for [735) 2196-140% SHpfwns accesskarsos argfkdo
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Attachment 3 — Written response to Garetson Brothers dated May 26, 2005,

Garelson Orathers
May 28, 2005
Page 2

We have not yel informed cwners of olher Waler Rights in the area of this activity, [Lis our intent
in the near fulure to invito all Water Right owners, and their lenants, wilhin two mites to have a
group discussion of the specific work plan for the nex! two seasons. 1/ you should have
questions please contact the Watler Cornmissloner in Garden Cily,

Sincerely,

e =2 Y55

Thomas L. Hunlzinger, P.E.
Woater Approprialion Program Manager

TLH:m!

pc: David L. Pope, Chief Engineer
Dan Ri'ey, Chiaf Counsel
Lane Letourneau, Water Use Unit
Kalie Tietsorl, Water Conim:ssloner, Topeka Fiold Office
Bruca Falk, Waler Commissloner, Stalford Fiald Office
Scoft Rosg, Waler Commissloner, Stockton Fleld Qlice
Ike Mayer, Waler Commissioner, Garden Cily Figld Office
Mark Rude, Exacutive Direclor, GMD No. 3
Tina Alder, Dasin Team

RECE!VE’D
WAY 3 1 2005

Gaden City Figg gy
; i,
Dirskon of Whies Aesmsees
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Attachment 6 — Written response to Garetson Brothers dated March 20, 2007

,.,r"

f%’w%KANﬁs‘;&

DEPARTHERT OF AGRICULTURE KATHLEER SEBELIUS,
ADRIAR J. POLAKSKY, SECRETARY
March 20, 2007

Garetson Brothers
2394 420" Road
Copeland KS 67837

RE: Vested Right, HS 003
Impairment invesligation

Dear Garetson Brothers:

This correspondence will acknowledge receip! of the formal withdrawal of
your impairment petition for Vested Right, HS 003 daled February 22, 2007,

This agency will no longer pursua the investigation as an impairment
investigaticn as outlined in K. A.R. 5-4-1,

Your area remains an area of inferest. This agency plans o redefine the
study. The infrastruciure of monitoring wells and equipment is in place. We
have a substantial amount of public resource dedicaled to this site. Therefore,
we will continue monitoring the area and record dala.  We still plan to conduc! a
pump test this season, which is a permit condition required on a nearby well.

We have made your commentis and concems a matler of record. We
appreciale the cooperation you have provided as part of this study.

Should you have any questions please feel free to contact this office.

Sincerely,

~

Lane P. Letourneau, L.G.
Program Manager
Water Appreprialion Program
po e Meyer
Mark Rude

Kelly Warren FrE|
John Munson R -IVED

Al 22 2007

Jarden Ly Fietd Olce
Divisica of Woter Resevices Bevid L, Fope, Chiel Eagineer i
107 5% $1h S1. 2nd Hoor lopekn, %5 L4612-1263
Yoice {78Y) 256-3217 Fes (785) 2941178 Fttp-ffmaw. ksde.gon

SONERNOF

s ol e ler RESQUICES

Fact Finder Report
Haskell County Districi Conrt, 12-CV-9

Page 29 of 58



Attachment 7 — Analysis and results ol water level change at well 25275 while well HS-003 pumping 536 gpm
in October 2007, (Transmissivity 30,704 gpd/lt, Storativity 0.0001345, distance 1,635 [eet, direction west)

nump HS3 5 davs measure 25275new
10.

Obs. Wells
o 25275

Aguifer Mcdel
Confined

Solution
Theis

Paramelers

T  =4104.8 fi%/de:
S =0.0001345
Kz/Kr=1.

b =11t

Displacement (ft)

0.1
0.01 0.1 1. 10.

Time (day}
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Attachment 8- A vsis and results of water level change at well 19032 while well HS-003 pumping 536 gpm
in October 2007. (Transmissivity 46 9 gpd/ft, Storativity 0.0002602, distance 3,422 feet, direction
northeast)

pump HS3 & days measure 19032
100. Obs. Wells
o 19032

Aqguifer Liodel
Confined

Solulion
Theis

Parameters
T =B1657 fday
S = 0.0002502
Kz:Kr
b

Ino

1.
1.

ft

Displacement (ft)

0.1

0.01
0.01 Ut 1. L¢2

Time (day)
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Attachment 9 — Analysis and results of water level change at well 11750 while well HS-003 pumping 536 gpm
in October 2007, (Transmissivity 88,237 gpd/ft, Storativity 0.0002565, distance 3,865 feet, direction

southeast)
pump HS3 5 days measure 11750
10. | (Obs. Wells
o 11750
1
I Anuifer Liodel
Confined
Solution
Theis
Parameters
T = 1.1B9E+4 ft2/day
S =0.0002565
i Kzidr = 1.
b =1.1f
=
]
£
[+
(4]
®
O
0
(&}
0.1
.01
0.01 0.1 1. 10.
Time (day)
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Attachment 10 - Analysis results for October 2007 of Garetson well HS-003 and neighboring well 19032
located 3,422 fect northeast correlated with observed drawdown at well HS-003 in May 2007 when both well

19032 located 3,422 feet northeast and well 10467 located 1,427 feet east pumped. (Transmissivity 46,119
gpd/ft, Storativity 0,.0002602)

pump 19032 for 3 days and 10467 for 3 days measure HS 3
100, Obs. Wells
L 0 HS3
Aguifer hode!
Confined
Solution
Theis
10 Parameters
— T =6165.7 ft2/day
S = 0.0002602
Kz/Kr = 1.
b =1 ft
£
5
§ 1
o
°
=
”
"3
0.1
0.01
0.01 0.1 1. 10.
Time {day)
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Attachment 11 — Analysis and results of water level change at observation well located 1,459 feef west of well
HS-003 while well  5-003 pumping 536 gpm in October 2007, (Transmissivity 28,995 gpd/ft, Storativity
0.00030006}

numn HS3 A davs measure ohs?h275

10. Obs. Wells

0 obs256275

Anuifer Model
Caonfined

Solution
Theis

] Parameters

T =3876.4 fi2fday
S = 0.0003006
Kz/Kr=1.

b =1. 1

Ll prrl

I |

Displacement {ft)
|

0.1

[

0.01 -
0.01 0.1 1. 10.

Time {day)
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report determines that the impairment is substantially due to direct interference, the chief
engineer sh:  allow the GMD board to recommend how to regulate the impairing water rights to
satisfy the impaired right.

(3) The chief engineer may consider regulating the impairing rights the next year and
rotating water usc among rights.

(4) All water delivered to the user’s point of diversion for that individual’s use at the
specified rate or less shall be applied to the autho ed beneficial use and shall count against the
quantity of water specified unless the user notifies the chief engineer or authorized representative
that diversion and use will be discontinued for a period of time for good reason.

(5) When the quantity of water needed has been delivered to the user’s point of diversion
or when the user discontinues that individual’s use of water, those persons who have been
directed to regulate their e shall be notified that they may resume the diversion and use of
water.

(6) If the available water supply int  source icreases, the chief engineer may allow
some or all of the regulated users to resume use, depending on the supply. (Authorized y and
implementing K.S.A. 82a-706a; modified, L.. 1978, ch. 460, May 1, 1978; amended Oct. 29,
2010)
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Attachment 13

Vested Right, File No. HS-003

Quantity Rate Authorized
Date Document (AF) Rate Unit Point of Diversion Place of Use Acres Explanation
10/21/1948 Information 240 1.34 cfs NW NE 36-27-31W 80 ac N1/2, 40 160 Information
Submitted ac SW1/4, 25 ac Submitted to Aid in
SENE, 15 ac Determination of a
NENW 36-27- Vested Right to the
31W Beneficial Use of

Water. Signed by
Warren Moore,
operator, claiming
right for use begun in

: 1940 by Dale Moore.
6/12/1950  Order of Chief 240 1.34  cfs NW NE 36-27-31W 80acN1/2,40 160 Notice of Contents of
Engineer ac SW1/4, 25 ac Order Determing and
SENE., 15 ac Establishing Vested
NENW 36-27- Rights to Continue
31W the Beneficial Use of

Water; note 1.34 cfs
1s about 601 gpm.
6/3/1959 Letter of Chief Letter confirms that
Engineer Warren Moore is now
the owner of the land
appurtenant to the
vested right.
6/23/1959  Application Change application
for Change proposes to change
the place of use under
the vested right to the
E1/2 and the E1/2 of
the W1/2 of 36-27-
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31W, 480 acres.

7/31/1959  Order of Chief E1/2 and the 480
Engineer E1/2 of the
W1/2 of 36-27-
31W

Change application
approved. In all
other respects the
determined vested
right is as stated and
set forth in the order
of 9/12/1950.

9/7/1976 Application
for Change

Change application
proposes to change
the point of diversion
to the NWNWNE 36-
27-31W. Also shows
Warren Moore as
owner of 80 ac
E1/2SW1/4 and 160
ac SE1/4, and Donald
F. Moore and Roy
Dale Moore as
owners of 160 ac
NE1/4 and 80 ac
E1/2NW1/4, all in
36-27-31W.

4/8/1977 Letter from
DWR to Obed
Koehn

Fact Finder Report
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Letter advises Mr.
Koehn that the
Moores have filed an
application to change
the point of diversion
under the vested right
and allows Mr.
Koehn 30 days to




provide comments or
other information.
Copy of aerial photo
in application shows
Obed Koehn as the
owner of a well near
the center of the
S1/28W1/4 25-27-
31W. No record of
any information
submitted by Mr.
Koehn.

4/21/1977  Letter from
GMD3

Letter recommends
approval of change as
it is consistent with
GMD well spacing
policy.

7/8/1977 Order of Chief
Engineer

Fact Finder Report
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NWNWNE 36-27-31W
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Finds that proposed
change is reasonable
and will not impair
existing rights and
relates to the same
local source of
supply. In all other
respects the
determined vested
right is as stated and
set forth in the order
0f 9/12/1950, as
amended by the order
of the Chief Engineer
on 7/31/1959.




6/28/1979  Application
for Change

Change application
proposes to change
the place of use under
the vested right to the
160 ac NE1/4, 40 ac
NENW, 10 ac
NWNW, 35 ac
SESW, owned by
Garetson Brothers;
80 ac E1/728W1/4,
160 ac SE1/4, owned
by Warren Moore; 18
ac NWNW, owned
by Donald F. and
Roy Dale Moore, all
in 35-27-31W,

8/13/1979  Letter from
GMD3
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Letter recommends
approval of change
subject to the
installation and use of
a consumptive water
meter.




2/15/1980  Order of Chief
Engineer
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160 ac NE1/4, 503
40 ac NENW,

10 ac NWNW,

35 ac SESW.80

ac E1/28W1/4,

160 ac SE1/4,

18 ac NWNW,

all in 35-27-

31W
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Finds that proposed
change is reasonable
and will not impair
existing rights and
relates to the same
local source of
supply. In all other
respects the
determined vested
right is as stated and
set forth in the order
of 9/12/1950, as
amended by the
orders of the Chief
Engineer on
7/31/1959 and
7/8/1977. Order also
requires installation
of an acceptable
water meter,
maintaining the same
in an operating
condition satisfactory
to the Chief
Engineer,
maintenance of
records from with
total quantity of
water diverted each
month of each
calendar year may be
readily determined,
and to furnish such




records upon request
of the Chief
Engineer.

2/15/1980  Letter
transmitting
order

Letter requires
owners that until
further notice, to
report by the 10th
day of each month
beginning the month
following the month
in which the meter is
installed the actual
quantity of water
diverted during the
preceeding month.

3/25/2002  Application
for Change
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Change application
proposes to change
the place of use under
the vested right to the
160 ac NE1/4, 40 ac
NENW, 10 ac
NWNW, 32 ac
SESW, owned by




Garetson Brothers;

18 ac NWNW_40 ac
NESW, 31 ac
NWSW, 13 ac
SWSW, 40 ac SESW,
40 ac NESE, 40 ac
NWSE, 36 ac SWSE,
12.6 ac SESE, owned
by Gay Beth Moore,
all in 35-27-31W.

6/7/2002 Summary 160 ac NE1/4, 508.6 Change approval
Order of duly 40 ac NENW, states that all terms,
authorized 10 ac NWNW, conditions and
designee of the 32 ac SESW, 18 limitations applicable
Chief ac NWNW_ 40 to this water right,
Engineer ac NESW, 31 not expressly

ac NWSW, 13 changed or removed,
ac SWSW, 40 by the issuance of
ac SESW, 40 ac this change approval
NESE, 40 ac remain in full force
NWSE, 36 ac and effect. Ifa
SWSE, 12.6 ac request for hearing in
SESE, all in 35- accordance with
27-31W K.AR.5-14-3 is not
filed within 15 days
of the issuance of the
summary order, or
the order shall
become final.

3/9/2005 Letter from Letter to Mike
Garetson Meyer, Water
Brothers Commissioner,
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complains that two




nearby wells, File
Nos. 10467 and
25275 have impaired
vested water right
HS-003.

3/30/2005  Application
for Change

Change application
proposes to change
the point of diversion
to the NENENW 36-
27-31W.

5/26/2005  Letter from
Thomas L.
Huntzinger,
Water
Appropriations
Program
Manager

Letter to Garetson
Brothers indicates
DWR's intent to
conduct a formal
investigation to
define the effects of
other wells on
Garetson Brothers'
wells.

3/20/2006  Summary
Order of duly
authorized
designee of the
Chief

Engineer
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Change approval
states that with the
exception of those
conditions expressly
contained in the
approval, the
Summary Order does
not change the terms,
conditions and
limitations of File
No. HS-003. A
condition of the
approval states that
the change shall not




impair existing rights
and shall be lirmited
to the same local
source or sources of
walter as previously
authorized. If a
request for hearing in
accordance with
K.A.R. 5-14-3 1s not
filed within 15 days
of the issuance of the
summary order, or
the order shall
become final.

2/22/2007  Letter from
Garetson
Brothers

Fact Finder Report
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Letter to Michael A.
Meyer, Water
Commissioner
formally withdraws
the impairment
petition. It states,
"Rather than being a
positive catalyst for
change in the effort
to extend the useful
life of the aquifer as a
whole we have been
perceived as selfishly
damagin our
neighbors for our
own gain. Ifthe final
result of the
impairment action
were implemented




only on the junior
wells in the
immediate vicinity of
HS#003 while the
status quo of rapid
depletion was
allowed to continue
unaddressed in the
rest of GMD #3, then
those tnaccurate
perceptions of our
family's intentions
would become
"proven” in the eyes
of our friends and
neighbors.”

3/20/2007  Letter from
Lane P.
Letourneau,
Program
Manager,
Water
Appropriation
Program

Letter to Garetson
Brothers
acknowledges receipt
of the formal
withdrawal of the
Impairment petition
and indicates DWR
will no longer pursue
the investigation as
an impairment
investigation as
outlined 1n K.A.R. 5-
4-1. Letter also
indicates that DWR
will continue
monitoring the area
and record data.

Fact Finder Report
Haskell County District Court, 12-CV-9
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Attachment 14

Water Right,®™le No. 10467

Date Document Quantity Rate Rate Point of Diversion Placeof  Authorized Explanation
! Unit Acres
11/12/1964 Application 45y 1500 gpm SESE 25-27-31W 50 ac 215 Filed by Suse Koenn. All
for Permit NENE, 20 land owned by Susie

ac SENE, Koehn.
Sac
NESW, 38
ac SESW,
30 ac
NESE, 12
ac NWSE,
40 ac
SWSE, 40
ac SESE.
all in 25-
27-31W.

A

W]
—
3%

2/18/1965  Approvalof 424 1500 gpm NCS1/2S1/2SE1/4 23 ac Application was modified
Application 25-27-31W. NENE, 19 by Marvin Koehn for Susie

ac SENE, Koehn from original prior
dac to approval. All land
NESW, 1 owned by Susie D. Koehn
ac SWSE,
34 ac
SESW, 33
ac NESE,
18 ac
NWSE, 40
ac SWSE,
40 ac
SESE, all

Fact Finder Report
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31W.
11/17/1980 Application Change application
for Change proposes to change the
place of use to 80 ac
E1/2SW, 33 ac NESE, 18
ac NWSE, 80 ac S1/28E,
all in 25-27-31W.
Application signed by Dave
F. Koehn, Power of
Attorney for multiple
landowners.
6/29/1981  Approval of 80 ac 211 In all other respects, the
Change E1/2SW, Approval of Application,
33 ac File No. 10467 is as stated
NESE, 18 and set forth in the approval
ac NWSE, dated 2/18/1965.
80 ac
S1/2SE.
allin 25-
27-31W.
8/17/1982  Certificate of 424 1000 gpm 150ft Nand 1250 ft 80 ac 211 Priority Date 11/12/1964
Appropriation W E1/2SW,
(NCS1/281/28E1/4) 33 ac
25-27-31W. NESE, 18
ac NWSE,
80 ac
S1/2SE,
allin 25-
27-31W.
Fact Finder Report
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Application
3/7/1994 for Change

Change application
proposes to change the
point of diversion to 109 ft
Nand 1443 ft W
(SESWSE) 25-27-31W.
Signed by Charles Koehn
and Osi Marie Koehn.
Landowner shown as
Charles Koehn and Osie
Marie Koehn.

Approval of
5/11/1994 Change

109 ft N and 1443 fi
W (SESWSW) 25-
27-31W

9/1/1993 Trustee's
Deed

Shows Donald F. and Lois
A. Nightengale as owners
of'land covered by File No.
10467.

5/17/1994  Letter from
DWR

Fact Finder Report
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Letter to Donald I'. and
Lois A. Nightengale
acknowledging receipt of
trustee's deed and informing
them that DWR's records
have been changed to them

as owners of land covered
by File No. 10467.




6/30/1994

Application
for Change

Change application
proposes to add 80 ac
W1/28W 25-27-31W,
owned by Charles and
Marla Koehn. Application
also proposes to change
remaining land to160 ac
SW1/4,33 ac NESE, 32 ac
NWSE, 33 ac SWSE, 33 ac
SWSE, all in 25-27-31W.
Indicates that Donald F. and
Lois Nightengale, and Osie
Marie Koehn, Trustee of
Dave F. Koehn Trust, as
owners of that land.

12...1994

Approval of
Change

160 ac 291
SW1/4, 33

ac NESE.

32 ac

NWSE, 33

ac SWSE,

33 ac

SWSE, all

in 25-27-

31W.

In all other respects, the
Certificate of Appropriation
is as set forth 8/17/1982.

11/8/2007

Application
for Change

Fact Finder Report
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Change application
proposes to change the
place of use to 40 ac
NESW, 38 ac NWSW, 15
ac SWSW, 38 ac SESW,
160 ac SE1/4, all in 25-27-
31W. Shows all land
owned by Donald F. and




Lois A. Nightengale Rev.
Trust, Gary Nightengale,
Trustee.

1/23/2008  Summary
Order of duly
authorized
designee of
the Chief
Engineer

40 ac 291
NESW, 38
ac
NWSW,
15 ac
SWSW,
38 ac
SESW,
160 ac
SE1/4, all
in 25-27-
31W.

Change approval states that
all terms, conditions and
limitations applicable to
this water right, not
expressly changed or
removed. by the issuance of
this change approval remain
in full force and effect. Ifa
request for hearing in
accordance with K.A.R. 5-
14-3 is not filed within 15
days of the issuance of the
summary order, or the order
shall become final.

9/4/2012 Warranty
Deed

Deed shows Kelly Unruh
and Diana Unruh, h/w,
convey all land and water
rights in S1/2 25-27-31 W to
American Warrior, Inc., ¢/o
Mike O'Brate. Note: There
is nothing in the file which
shows ownership change
from the Nightengale Trust
to the Unruhs.

Fact Finder Report
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Attachment 15

Water Right, File No. 25275

Date Document Quantity Rate Point of Diversion Place of Use Authorized Explanation
Unit Acres
12/24/1975  Application 160 1200 gpm SESWSW 25-27-51w 8Cac wiiz 80 Filed by Obed Koehn.
for Permit SW1/425- Land owned by Obed
27-31W Koehn.
7/27/1976  Letter from Letter advises Mr.
DWR to Moore that Obed
Donald F. Koehn has filed an
Moore application for permit
to appropriate water
and allows Mr. Moore
30 days to provide
comments or other
information. No record
of any information
submitted by Mr.
Moore.
10/8/1976  Approvalof 160 1200 gpm SESWSW 25-27-31W 80ac W1/2 80
Application SW1/4 25-
27-31W
2/26/1982 1980 Water Received in Garden
Use Report City Field Office.
Indicates that Stanley
A. Smith is now the
OWNET.
4/12/1985  Letter from Letter indicates that
DWR to DWR has been
Charles informed by Stanley
Koehn Smith that Charles
Koehn is now the
Fact Finder Report
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owner of the land
covered by the
application.

10/2/1986  Letter from
DWR to
Charles R.
and Marla J.
Koehn

Letter indicates that
information on file in
DWR shows Charles R.
and Marla J. Koehn
(h/w) as owners of the
' d covered by the
application.

11/26/1986 Certificate of 160
Appropriation

gpm 60 ft North and 4000
ft W (NC South Side
SW1/4) 25-27-31W.

80ac W1/2 80
SW1/4 25-
27-31W

Priority Date
12/14/1975.
Description of location
of oniginal existing well
changed.

6/30/1994  Application
for Change

Change application
proposes to add 80 ac
E1/2 SW1/4, 33 ac
NESE, 32 ac NWSE,
33 ac SWSE, 33 ac
SWSE, all in 25-27-
31W. Indicates that
Donald F. and Lois
Nightengale, and Osie
Marie Koehn, Trustee
of Dave F. Koehn
Trust, as owners of that
land.

12/7/1994  Approval of
Change

Fact Finder Report
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160 ac 291
SW1/4.33

ac NESE, 32

ac NWSE,

33 ac
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In all other respects, the
Certificate of
Appropriation 1s as set
forth 11/26/1986.




SWSE, 33
ac SWSE,
all in 25-27-
31W.

2/9/2005 Trustee's
Deed

Received in DWR on
3/23/2006, shows
Donald F. Nightengale
Revocable Trust as
owner of W1/2 SW1/4
25-27-31W.

11/4/2005  Application
for Change

Application proposes to
change the point of
diversion to 120 ft
North and 4560 ft West
(SESWSW) 25-27-
31W.

11/4/2005  Letter from
DWR to
Garetson
Brothers

Fact Finder Report
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Letter advises that
Nightengale Estate has
filed an application for
approval to change the
point of diversion under
File No. 25275.
Indicates Garetson
Brother have submited
comments on the water
situation in the area in
the recent past and
gives 30 days to submit
any additional
information.




3/20/2006  Summary
Order of duly
authorized
designee of
the Chief
Engineer

120 ft North and 4560
ft West (SESWSW)
25-27-31W

Change approval states
that all terms,
conditions and
limitations applicable to
this water right, not
expressly changed or
removed, by the
issuance of this change
approval remain in full
force and effect. Ifa
request for hearing in
accordance with K.A.R.
5-14-3 is not filed
within 15 days of the
issuance of the
summary order, or the
order shall become
final. Change approval
also required
installation and
maintenance of two
observation wells
according to
specifications set forth
in the approval.

11/8/2007  Application
for Change

Fact Finder Report
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Change application
proposes to change the
place of use to 40 ac
NESW, 38 ac NWSW,
15ac SWSW, 38 ac
SESW. 160 ac SE1/4,
all in 25-27-31W,
Shows all land owned




by Donald F. and Lois
A. Nightengale Rev.
Trust, Gary
Nightengale, Trustee.

1/23/2008  Summary
Order of duly
authorized
designee of
the Chief
Engineer

40 ac 291
NESW, 38

ac NWSW,

15 ac

SWSW, 38

ac SESW,

160 ac

SE1/4, all in
25-27-31W.

Change approval states
that all terms,
conditions and
limitations applicable to
this water right, not
expressly changed or
removed, by the
issuance of this change
approval remain in full
force and effect. Ifa
request for hearing in
accordance with K.A.R.
5-14-3 is not filed
within 15 days of the
issuance of the
summary order, or the
order shall become
final.

9/4/2012 Warranty
Deed

Deed shows Kelly
Unruh and Diana
Unruh, h/w, convey all
land and water rights in
S1/225-27-31W to
American Warrior, Inc.,
c/o Mike O'Brate.
Note: There is nothing
in the file which shows
ownership change from

Fact Finder Report
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Summary of Irrigation Water Use and Water Levels in HS 003 Neighborhood 2015 - 2016

In 2015 and 2016, the highest annual water levels continued to decline similarly to the
linear relationship observed (Figure 7 in the Initial Report — Attachment C) between the
cumulative volumes of water pumped from Neighborhood wells. See Figure 1 below.

HS 003 water levels since 2013
325 /\/
345 * «

l/ (i l w

-405
1114 5114 8/28M14 1212714 42615 B24M5 1212215 42018 a1ane

-305 -

depth to water ( feet)

pumping rate (gallons per minute)

——HS 003 water level

Figure 1 — Monitored water levels at HS 003 since 2013.

The total amount of water pumped from the six Neighborhood wells in 2014 was 1,048 acre-
feet and in 2015 the total was 420 acre-feet. Based on the linear relationship between the
total cumulative volume of water pumped from 2009 and the highest depth to water
observed the year after the previous pumping season the highest depths to water were
estimated for 2015 and 2016. The highest depth to water at HS 003 was estimated to be
about 312 feet to water in 2015 and about 314 feet to water in 2016. The highest water level
measured for a period in 2015 was about 310 feet to water and the highest water level
measured for a period in 2016 was about 312 feet. Table 1

pre-season Post 2013
total depth to water highest depth to water
water cumulative estimated (feet) observed for periods
pumped water observation after the previous year
peryear pumped well irrigation |irrigation
year acre-ft acre-ft year obs 25275 well HS003 | well HS003 date

2009 1000.684 1000.684167 2010f -251.88 -275.88
2010 1174.123 2174.807245 2011} -259.05 -283.05
2011 1394.738 3569.5448 2012 -267.55 -291.55
2012 1312.948 4882.492587 2013 -275.56 -299.56
2013 1014.474 5896.966587 20141 -281.75 -305.75 -305.98 2/12/2014
2014 1048.229 6945.195587 2015 -288.15 -312.15 -310.50  3/9/2015

2015 420.186 7365.381587 2016] -290.71 -314.71] -312.52  2/13/2016

Table 1 — Estimated pre-season depths to water and highest water levels observed for periods the following
year.
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Manhattan, Kansas 66502 Department of Agriculture Topeka, Kansas 66612
(785) 564-6700 agriculture ks.gov (785) 296-3556
Jackie McClaskey, Secretary Governor Sam Brownback

November 8, 2016

Garetson Brothers
2394 120" RD
Copeland, KS 67837

RE: Vested Right File No. HS 003
Dear Garetson Brothers:

In response to your request to secure water for your Vested Right, HS 003, we are sending out directives to
cease diversion of the neighboring water rights that have a direct impact to your senior water right.

It is my duty to make water available for appropriation while preventing impairment to senior water
rights. As I have done in other groundwater impairment actions, I am requiring a water conservation plan
for your vested right. Enclosed find a Findings and Order that requires a conservation plan be prepared
for your Vested Right, File No. HS 003.

The plan is being requested as part of the water right administration to protect the water supply for
Vested Right HS 003. This requirement will allow us the documentation to reference if your water use
practices are challenged. These plans could include irrigation scheduling and soil moisture probes. This
plan will ensure that water will be used efficiently, not wasted or applied in excess of crop needs. These
are practices you have already implemented prior to this requirement.

We are prepared to assist you with the preparation of the conservation plan. The Kansas State
University Extension Office in Garden City may be a resource also.

If you have any questions, please contact us here in headquarters or Mike Meyer in our Garden
City Field Office.
Sincerely,

DM (o @ﬁ/ﬂcr

David W. Barfield, P.E.
Chief Engineer
Division of Water Resources

Enclosures

Topeka e Manhattan e Garden City e Parsons e Stafford e Stockton




) OF KANSAS

THE STATE
KANSAS DEPARTMENT OF AGRICULTURE DIVISION OF WATER RESOURCES
Jackie McClaskey, Secretary of Agriculture David W. Barfield, Chief Engineer

In the Matter of
Vested Right, File No. HS 003

GARETSON BROTHERS
FIRST NATIONAL BANK IN ALTUS
GAY BETH MOORE

(Owners of Record)

SUMMARY COMPLIANCE ORDER MODIFYING WATER RIGHT
IN THE MATTER OF A REQUIREMENT
FOR A WATER CONSERVATION PLAN

NOW ON this day of November, 2016, the Chief Engineer of the Division of Water
Resources, Kansas Couaivment of Agriculture, does hereby make the following findings of fact
and issues this order modifying the above-referenced water right to require a Water
Conservation Plan pursuant to the Kansas Water Appropriation Act, K.S.A. 82a-701, ef seq.,
and the rules and regulations promuigated there under, KA.R. 5-1-1, ef seq.

Findings
1. Vested Right, File No. HS 003 authorizes maximum annual diversions of water for
irrigation use in a quantity not to exceed 240 acre-feet and from the following point(s) of

diversion:

One well located in the Northeast Quarter of the Northeast Quarter of the Northwest
Quarter (NE% NEY NW %) Section 38, more particularly described as being near a
point 5,200 feet North and 2,935 feet West of the southeast corner of said section, in
Township 27 South, Range 31 West, Haskell County, Kansas.

2. An investigation has been conducted to a response to your complaint of impairment
involving water which is under the control of a nearby water rights. [t has been
determined that nearby water rights must be regulated to satisfy the above referenced
vested right.

3. K.S.A. 82a-733 states in part that the chief engineer may require the owner of a water
right to adopt and implement conservation plans and practices that will assure public
benefit and promote public interest. Priority shall be given to water users that share a
common source of supply that could be insufficient during times of drought.

4, On information and belief, the owner of the land to which Vested Right, File No. HS 003
is appurtenant and, pursuant to K.S.A. 82a-701(g), is the owner of this water right

{Owner).



File No. HS 003

Conclusions
BASED ON THE FOREGOING FINDINGS the undersigned hereby concludes that:
Water rights administration is likely to occur.

A water conservation plan is necessary to ensure that water made available through
water right administration is put to efficient beneficial use to assure public benefit and
promote public interest. The requirement of a water conservation plan will make the
determination of when and how much water is needed to be applied to an irrigate crop to
maintain healthy growth. Water will be used efficiently and not wasted in an area where
rainfall is not sufficient during times of drought, and will assist the Chief Engineer in
regulating the water use to ensure its full potential.

Order

NOW THEREFORE, CHIEF ENGINEER hereby orders the owner of Vested Right, File

No. HS 003 to insure that the maximum annual appropriation of water does not exceed 240
acre-feet as authorized by the order establishing the Order issued under File No. HS 003 and to
allow efficient use of water, shall take the following measures:

WATER CONSERVATION PLAN

1.

A water conservation plan shall be prepared and submitted to the Chief Engineer via the
Garden City Field Office, Division of Water Resources, on or before February 6, 2017
pursuant to K.S.A. 82a-733. The conservation plan shall be consistent with the
guidelines for conservation plans and practices developed and maintained by the
Kansas Water Office, pursuant to K.S.A. 74-2608(c). The water conservation plan shall
include requirements for a functional, accurate water flow meter installation on the
authorized point of diversion so that the total quantity of water diverted under the water
rights may be readily and accurately determined, pursuant to K.S.A. 82a 706c and
associated regulations, KA.R. 5-1-4 through 5-1-12; pertaining to water flow meter
specifications and installation requirements.

The plan shall comply with K.S.A. 82a-733 and K.A.R. 5-3-5h through 5-3-51 and shall
also include the following to be performed by the owner or his or her agent:

A) Provide information on irrigation demand which must include the monthly crop
net irrigation requirement and a proposed monthly water application budget
which will best meet the crop demand within the annual authorized quantity.
Incorporate the technology of the existing real time soil probe instrumentation to
determine the irrigation scheduling.

B) Provide notice of the proposed irrigation start date, in writing to the Division of
Water Resources, Kansas Department of Agriculture, prior to making actual
diversion of water for the authorized use.

C) Provide access to the diversion works authorized by the right herein, pursuant to
K.S.A. 82a-706b.

D) To require irrigation scheduling.
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3. As outlined under K.S.A. 82a-733 (f): "... The implementation of the conservation plan
and practices as approved or any subsequent approved modification shall constitute a
condition of the water right or permit to appropriate water for beneficial use”,

PENALTIES FOR VIOLATION OF THIS ORDER AND
APPROPRIATIONS IN EXCESS OF THE AUTHORIZED AMOUNT

If you fail to comply with the provisions of this order or if you fail to comply with the
maximum annual quantity or rate of diversion authorized under Vested Right, File No. HS 003
after the effective date of this order, the Chief Engineer may assess civil penalties, modify this
water right, and/or suspend the use of water under this water right pursuant to the provisions of
K.S.A, 82a-737 and may take any other appropriate enforcement action,

FINAL AGENCY ACTION

This is a final agency action. If you choose to appeal this decision or any finding or
part thereof, you must do so by filing a petition for review in the manner prescribed by the
Kansas Act for Judicial Review and Civil Enforcement of Agency Actions (KJRA, K.S.A.
77-601 et seq.) within 30 days of service of this order. Your appeal must be made with the
appropriate district court for the State of Kansas. The Chief Legal Counsei for the Kansas
Department of Agriculture, 1320 Research Park Drive, Manhattan, Kansas 66502, is the
agency officer who will receive service of a petition for judicial review on behalf of the
Kansas Department of Agricuiture, Division of Water Resources. If you have questions or
would like clarification concerning this order, you may contact the Chief Engineer.

Ordered, this _ day of November, 2016, in Topeka, Shawnee County, Kansas.
G X
#
e"&\"f\N,PiT-E R hes :"",
S i, S
HJ W aarresDn B % et il
F5/0MRTT T Vg Chief Engineer
St ENGINEER ¢ 8 2 Division of Water Resources
T .\ CHIEF R ;
%% " &3 Kansas Department of Agriculture
%‘,f{"‘?&“‘. _____ —"’&Q\\‘s
d""‘?' "DA RTM EN-‘ 0‘. S:“\\\‘
State of Kansas ) RCCITL
} 8§
County of Riley)
The foregoing instrument was acknowledged before me this _ _day of November, 2016,

by David W. Barfield, P.E., Chief Engineer, Division of Water Resources, Kansas Department of
Agriculture.

My Apocintmen Expires
Qalober 24,2010
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CERTIFICATE OF SERVICE

On this lay of November 2016, | hereby certify that the attached SUMMARY
COMPLlAnue ORDER MODIFYING WATER RIGHT IN_THE MATTER OF *
REQUIREMENTFOR A WATER CONSERVATION PLANfor File No. HS 003, dated on the

day of November 2016, was mailed postage prepaid, first class, U.S. mail, to the following:

GARETSON BROTHERS
2394 120THRD
COPELAND KS 67837

FIRST NATIONAL BANK IN ALTUS
PO BOX 637

ALTUS OK 73522

GAY BETH MOORE

604 XX RD

COPELAND KS 67837

With photocopies to:

Southwest Kansas Groundwater Management District No. 3



1320 Research Park Drive I ;'Clllb db 900 SW Jackson, Room 456

Manhattan, Kansas 66502 Departmient of Agriculture Topeka, Kansas 66612
(785) 564-6700 agriculture ks.gov (785) 296-3556
Jackie McClaskey, Secretary Governor Sam Brownback

November 8, 2016

Wilda Beth Acoya Rose
PO Box 568
Teseque, NM 87574

RE: Findings and Directive regarding Water Right, File No. 10035 and KDA-DWR's initial report on a
claim of water right impairment — Vested Right I*ile No, HS 003 (HS-03) owned by Garetson Brothers

Dear Sir or Madam:

Enclosed you will find a directive from the chief engineer, Kansas Department of Agriculture, Division of
Water Resources that requests that you cease pumping the well authorized by the reference water right
duc to the impairment to Vested Right, File No. HS 003. You will also find enclosed a report prepared by
the chief engineer that provides the facts that made the determination of impairment.

You are also provided the opportunity to provide any data or comment to the enclosed report
within 30 days of this letter and divective.

On or about June 7, 20186, Garetson Brothers filed a Request to Secure Water pursuant to KA R.
5-4-1(d). The request by Garetson Brothers extends their action in District Court, to protect their Vested
Right, IFile No. IS 003 from impairment caused by junior water right diverters (Water Right, Files No.
10,035, 11,760, and 19,032) beginning September 1, 2016. As you might be aware, KDA-DWR has
previously investigated the potential impairment on Vested Right, File No. HS 003 by neighboring junior
watcer right wells per a request of the District Court, including those subject of the Garetson Brothers’
request to sccure water.

Background

On November 29, 2012 KDA-DWR was appointed as a fact findcer by the Distriet Court of Haskell
County (Court) and ordercd to submit a report to help establish the facts in a lawsuit over a claim of
water right impairment between three irrigation water rights operating in Haskell County within the
borders of GMD #3 - Garetson Brothers (plaintiff) and American Warrior, Inc. (AWI), and Rick Koehn
{(defendants).

On April 1, 2013, KDA-DWR provided the Court with a preliminary report based on its available
records, noting that additional data collection and analysis was neceded to fully answer the Court’s
request. KDA-DWR performed additional tests and gathered more data over the 2013 irrigation season.

In continuation of the lawsuit, the Court on November 26, 2013 ordered KDA-DWR to continue to
serve as a court- appointed referee and submit a final report. In its November 26, 2013 order (Order), the
Cowrt directed the KDA-DWR to, in part, "... investigate and report upon any or all of the physical facts

Topeka » Manhatlan « Garden City »  Parsons e Staflord e Stocklon




concerning the water rights referenced in this case. The report shall set forih findings of fact in regard to
the degree 11S-03 1s being impaired by water rights 10,467 and 25,275, The report shall set forth the
opinions of DWR regarding whether any such impairment by waler rights 10,467 and 25,275 are a
substantial impairment to HS-03. If DWR concludes substantial impairment to I1S-03 exists, DWH shall
aduise as to recommended remedies to curtail substantial impairmeni to HS-032 and explain why these
remedies are recommended. DWR should include any other opinions upon the facts it deems proper in view
of the issues raised in this case regarding waler rights HS-03 10,467 and 25,275."

KDA-DWR submitted its final report to the Court on March 27, 2014 (included in the attached
“Initial Report”). The report found that Garetson Brothers' Vested Right, File No. HS 003 was
substantially impaired by not only the two AWI wells named in the lawsuit, but also by three other wells;
Water Right File Nos. 10,035; 11,750; and 19,032 in the arca, Those three wells are the subject of the
request to secure water filed by Garetson Brothers.

Current action

As the current requested action against the three other wells is being done pursuant to K.5.A, 82a-
706b, KDA-DWR will follow the process of K.A.R. 5-4-1 to the extent practical. Pursuant to K.A.R. 5-4-1
(c)(1), we are providing you the our Initial Report. The Initial Report attached hereto consists of both of
the reports that were developed under court order - KDA-DWR's April 1, 2013 Iniiial Fact Finder Report,
and KDA-DWR’s March 27, 2014 Final Report of the Fact Finder/Referee. The Initial Report has also
been submitted to GMD #3 for their review and comment.

The field work, subsequent data analysis and report development underlying the Initial Report
constitutes scveral hundred hours of work and pecr review by KDA-DWR staff and the agency stands by
the Initial Report’s conclusions. Furthermore, data collected from the HS-03 investigation area in 2015
and 2016 reinforee the March 2014 conelusions found it the report.

IMease review the Initial Report and submit any comments to KDA-DWR by December 16, 2016.

Sincerely,

Lrav¥iu ¥y, DdllIGIM, .l
Chief Engincer
Division of Water Resources

Enclosures
PC
Gregory C & Sue Love

24506 13 Rd Montezuma, KS
Garetson Brothers

2394 120 Rd Copeland, KS
First National Bank in Altus

PO Box 637 Altus, OK



THE STATE OF KANSAS
KANSAS DEPARTMENT OF AGRICULTURE DIVISION OF WATER RESOURCES
Jackie McClaskey, Secretary of Agriculture David W. Barfield, Chief Engineer

Legal Notice
(PURSUANT TO K.S.A. 82a-706b)

WILDA BETH ACOYA ROSE
PO BOX 568
TESEQUE NM 87574

Water Right, File No. 10035
Findings of Fact

1) The Kansas Department of Agriculture, Division of Water Resources
(DWR) was appointed as fact finder in Garetson Brothers v. American Warrior
Inc..et al, 12-CV-9 in the District Court of Haskell County Kansas.

2) DWR submitted a report entitled, “Report of Fact Finder Pertaining to Case
No. 12-CV-9 District Court of Haskell County” to the court on April 1, 2013 On
March 27, 2014, DWR submitted a report entitled, “Final Report of the Fact
Finder/Referee Pertaining to Case No. 12-CV-9 District Court of Haskell County”.

3) In these reports, DWR found that the water available to Vested Right, File
No. HS 003 is reduced due to the interaction of five neighboring wells authorized
under Water Right, File Nos. 10,035; 10,467, 11,750; 19,032 and 25,275.

4) KSA 82a-707 states the date of priority and not the type of use determines
the right to divert and use water at any time when the supply is not sufficient to
satisfy all water rights.

5) KSA 82a-706b states it shall be unlawful for any person to prevent by
diversion any waters of the state from moving to a person having a prior right.

6) These five neighboring wells interacting with Vested Right, File No. HS
003 are junior in priority and such interaction has been determined to constitute
impairment to Vested Right, File No. HS 003.

7) Pursuant to the finding of impairment in the reports prepared by DWR,
the owner of Vested Right, File No. HS 003, filed a Request to Secure Water form
with the chief engineer on June 7, 2016.

8) Water Right, File No. 10,035 which is under your control, authorizing
diversion of groundwater from a well in the Southeast Quarter of the Southwest Quarter
of the Southwest Quarter (SE% SW¥4 SW4) of Section 30, more particularly described




as being 100 feet North and 4,245 feet West of the southeast corner of said section,
Township 27 South, Range 30 West in Gray County, Kansas, is junior to Vested Right,
File No. HS 003 and has direct well to well interaction. Therefore it has been
determined that the diversion of groundwater under the authority of this water
right must be regulated to satisfy a prior right to the use of water.

Directive

Pursuant to K.S.A, 82a-706 and 82a-706(b),the Chief Engineer orders any
pumping of the authorized well to cease and desist until VVested Right, File No.
HS 003 is satisfied or can no longer operate within its terms, conditions, or
limitations.  This cease and desist shall be in effect until further notice by the
Chief Engineer or an authorized representative.

Failure to comply with this directive may result in enforcement action
resulting in civil penalties, suspension or modification of the water right, and/or
injunction relief.

This is a final agency action. If you choose to appeal this decision or any finding
or part thereof, you must do so by filing a petition for review in the manner prescribed
by the Kansas Act for Judicial Review and Civil Enforcament of Agency Actions (KJRA,
K.5.A, 77-601 et seq.) within 30 days of service of this order. Your appeal must be
made with the appropriate district court for the State of Kansas. The Chief Legal
Counsel for the Kansas Department of Agriculture, 1320 Research Park Drive,
Manhattan, Kansas 66502, is the agency officer who will receive service of a petition
for judicial review on behalf of the Kansas Department of Agriculture, Division of \Water
Resources. If you have questions or would like clarification concerning this order, you
may contact the Chief Engineer.

Ordered this day of November, 2016, in Topeka, Shawnee County,
Kansas.
““l"lll!"""”
S\“;Q? Y‘I_ N _E_l? Re. .
e\ 0 'a i
=
§ 5/ DAVIDW. BARFELDY w5 2 David W. Barfield, P.E.
SN e T HE Chief Engineer
THN NOMNEER /@ Division of Water Resources
""'T"o‘“ sy & Kansas Department of Agriculture
p" M -~ 8 ?\
"l, 4RT \p‘e \\‘\\
State of Kansas ) “ltupg
) S8
County of Shawnee )
The Foregoing Instrument was acknowledged before me this ay of November,

2016, by David W. Barfield, P.E. Chief Engineer, Division of Water Resources, Kansas
Department of Agriculture.

KAREN HUNTER
Wy Appointment Expl
Qclober 24, 2018




CERTIFICATE OF SERVICE

On this ay of November, 2016 1" " certify that Legal Notice and Directive for
Water Right File No. 10,035 dated on this ay of November, 2016 was mailed postage
prepaid, U.S. First Class, U.S. Certified mail, .......2d receipt requested, to the following:

WILDA BETH ACOYA ROSE
PO BOX 568
TESEQUE NM 87574

With copy to:

GREGORY C & SUE LOVE
24506 13 RD
MONTEZUMA KS 67867-9073

GARETSON BROTHERS
2394 120TH RD
COPELAND KS 67837

FIRST NATIONAL BANK IN ALTUS
PO BOX 637
ALTUS OK 73522

SOUTHWEST KANSAS GROUNDWATER MANAGEMENT DISTRICT NO. 3



1320 Research Park Drive I ;allb db 900 SW Jackson, Room 456

Manbhattan, Kansas 66502 Department of Agriculture Topeka, Kansas 66612
(785) 564-6700 agriculture ks.gov (785) 296-3556
Jackie McClaskey, Secretary Governor Sam Brownback

November 8, 2016

Beck, William M & Adeline E Trust
Sherree D’ Amico

12051 1380 8T

Scottsdale, A7, 85259

RE: I'indings and Directive regarding Water Right, I'ile No. 117560 and KDA-DWR’s initial report on a
claim of water right impairment — Vested Right File No. HS 003 (HS-03) owned by Garetson DBrothers

Dear Sir or Madam:

Enclosed you will find a directive from the chief engineer, Kangas Department of Agriculture, Division of
Water Resources that requests that you cease pumping the well authorized by the reference water right
due to the impairment to Vested Right, File No. HS 003. You will also find enclosed a report prepared by
the chief engineer that provides the facts that made the determination of impairment.

You are also provided the opportunity to provide any data or comment to the enclosed report
within 30 days of this letter and directive.

On or about June 7, 2016, Garetson Brothers filed a Request to Secure Water pursuant to K.AR.
5-4-1(d). The request by Garetson Brothers extends their action in Distriet Court, to protect their Vested
Right, File No. HS 003 from impairment caused by junior water right diverters (Water Right, Ifiles No.
10,035, 11,760, and 19,032) beginning September 1, 2016, As you might be aware, KDA-DWR has
previously investigated the potential impairment on Vested Right, Iile No. HS 003 by neighboring junior
water right wells per a request of the District Court, including those subject of the Garetson Brothers’
request to securc watcer.

Background

On November 29, 2012 KDA-DWR was appointed as a fact finder by the District Court of Haskell
County (Court) and ordered to submit a report to help establish the facts in a lawsuit over a claim of
water right impairment between three irrigation water rights operating in Ilaskell County within the
borders of GMD #3 - Garctson Brothers (plaintiff) and American Warrior, Inc. (AWI1), and Rick Koehn
(defendants}).

On April 1, 2013, KDA-DWR provided the Court with a preliminary report based on its available
records, noting that additional data collection and analysis was needed to fully answer the Court's
request. KDA-DWR performed additional tests and gathered more data over the 2013 irrigation season.

In eontinuation of the lawsuit, the Court on November 26, 2013 ovdered KDA-DWR to continue to
serve as a court- appointed referee and submit a final report. In its November 26, 2013 order (Order), the

Topeka e Manhattan e Garden City e Parsons e Staltord e Slockton




Court directed the KDA-DWR to, in part, "... tnvestigate and report upon any or aoll of the physical facts
concerning the water rights referenced in this case. The repori shall set forth findings of fact in regard to
the degree 11S-03 is baing tmpaired by water rights 10,467 and 25,275. The report shall set forth the
optnions of DWR regarding whether any such impairment by water rights 10,467 and 25,275 are a
substantial impairment to HS-03. If DWR concludes sibstantial impairment to HS-03 exists, DWR shall
aduvise as to recommended remedies to curtail substantial impairment to HS-03 and explain why these
remedies are recommended. DWR should include any other opinions upon the facts it deems proper in view
of the issues ratsed in this case regarding water rights HS-03 10,467 and 25,275."

KDA-DWR submitted ita final report to the Court on March 27, 2014 (included in the atiached
“Initial Report™). The report found that Garetson Brothers' Vested Right, I'ile No. HS 003 was
substantially impaired by notl only the tiwo AWI wells named in the lawsuit, but also by three other wells;
Water Ripht File Nos. 10,036; 11,750; and 19,032 in the area. Thosec three wells are the subject of the
request to secure water filed by Garetson Brothers.

Current action

As the current requested action againat the three other wells is being done pursuant to K.S.A. 82a-
706b, KDA-DWR will follow the process of KLA.R. 5-4-1 to the extent practical. Pursuant to K.AR. 5-4-1
(c)(1), we arc providing you the our Initial Report. The Initial Report attached hereto consists of both of
the reports that were developed under court order - KDA-DWR's April 1, 2013 Tnitial Fact Finder Report,
and KDA-DWR’s March 27, 2014 Firal Report of the Fact Finder/ Referee. The Initial Report has also
heen submitted to GMT #3 for their review and comment.

The field work, subsequent data analysis and report development underlying the Initial Report
constitutes several hundred hours of work and peer review by KDA-DWIR staff and the agency stands by
the Initial Report’s conclusions. Furthermore, data collected from the HS-03 investigation area in 2015
and 2016 reinforce the March 2014 conclusions found it the report.

Please review the Initial Report and submnit any comments to KDA-DWR by December 16, 2016.

Sincerelv,

Lfavid Yy . Dall IUIU, | Y
Chief Engineer
Division of Water Resources

Enclosures
PC
Elson P & Maxine R Schmidi
23102 2 RD Copeland, K8
Dalc [ & Carol Schmidt
23704 2 RD Copeland, KS
Garclson Brothers
2394 120 Rd Copeland, KS
I'irst National Bank in Altus
PO Box 637 Altus, OK



THE STATE ) OF KANSAS

KANSAS DEPARTMENT OF AGRICULTURE DIVISION OF WATER RESOURCES
Jackie McClaskey, Secretary of Agriculture David W. Barfield, Chief Engineer

Legal Notice
(PURSUANT TO K.S.A. 82a-706b)

BECK, WILLIAM M & ADELINE E TRUST
SHERREE D’AMICO

12051 N 138™ ST

SCOTTSDALE ARIZONA 85259

Water Right, File No. 11750

Findings of Fact

1) The Kansas Department of Agriculture, Division of Water Resources
(DWR) was appointed as fact finder in Garetson Brothers v. American Warrior
Inc.,et al, 12-CV-9 in the District Court of Haskell County Kansas.

2) DWR submitted a report entitled, “Report of Fact Finder Pertaining to Case
No. 12-CV-9 District Court of Haskell County” to the court on April 1, 2013 On
March 27, 2014, DWR submitted a report entitled, “Final Report of the Fact
Finder/Referee Pertaining to Case No. 12-CV-9 District Court of Haskell County”.

3) In these reports, DVWR found that the water available to Vested Right, File
No. HS 003 is reduced due to the interaction of five neighboring wells authorized
under Water Right, File Nos. 10,035; 10,467; 11,750; 19,032 and 25,275.

' 4) KSA 82a-707 states the date of priority and not the type of use determines
the right to divert and use water at any time when the supply is not sufficient to
satisfy all water rights. '

5) KSA 82a-706b states it shall be unlawful for any person to prevent by
diversion any waters of the state from moving to a person having a prior right.

6) These five neighboring wells interacting with Vested Right, File No. HS
003 are junior in priority and such interaction has been determined to constitute
impairment to Vested Right, File No. HS 003.

7) Pursuant to the finding of impairment in the reports prepared by DWR,
the owner of Vested Right, File No. HS 003, filed a Request to Secure Water form
with the chief engineer on June 7, 2016.

8) Water Right, File No. 11,750 which is under your control, »authorizing
diversion of groundwater from a well near the center of the west side (CW) of Section
31, more particularly described as being 2,620 feet North and 5,230 feet West of the




southeast corner of said section, Township 27 South, Range 30 West in Gray County,
Kansas, is junior to Vested Right, File No. HS 003 and has direct well to well
interaction. Therefore it has been determined that the diversion of groundwater
under the authority of this water right must be regulated to satisfy a priorright to
the use of water.

Directive

Pursuant to K.5.A. 82a-706 and B2a-706(b),the Chief Engineer orders any
pumping of the authorized well to cease and desist until Vested Right, File No.
HS 003 is satisfied or can no longer operate within its terms, conditions, or
limitations. This cease and desist shall be in effet until further notice by the
Chief Engineer or an authorized representative.

Failure to comply with this directive may result in enforcement action
resulting in civil penalties, suspension or modification of the water right, and/or
injunction relief.

This is a final agency action. If you choose to appeal this decision or any finding
or part thereof, you must do so by filing a petition for review in the manner prescribed
by the Kansas Act for Judicial Review and Civil Enforcement of Agency Actions (KJRA,
K.S.A. 77-601 et seq.) within 30 days of service of this order. Your appeal must be
made with the appropriate district court for the State of Kansas. The Chief Legal
Counsel for the Kansas Department of Agriculture, 1320 Research Park Drive,
Manhattan, Kansas 66502, is the agency officer who will receive service of a petition
for judicial review on behalf of the Kansas Department of Agriculture, Division of Water
Resources. If you have guestions or would like clarification concerning this order, you
may contact the Chief Enaineer.

Ordered this y of November, 20186, in Topeka, Shawnee County,
Kansas.
“‘““l!"ll"n,'
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: ';'; \ CrieF ENGINEER | 9 David W. Barfield, P.E.
AR S EF o Chief Engineer
"-,:";’@0 S Division of Water Resources
o e & F® Kansas Department of Agriculture
State of Kansas ) Moo
) 8s
County of Shawnee )
e Foregoing Instrument was acknowledged before me this "November,
The Foregoing Inst t knowledged bef th N b

2016, by David W. Barfield, P.E. Chief Engineer, Division of Water Resources, Kansas
Department of Agriculture,

b e TR il e
KAREN HUNTER ‘

My Appointment Expires

October 24, 2010




CERTIFICATE OF SERVICE

On this lay of November, 2016 ' = ---"y certify that Legal Notice and Directive for
Water Right Fue ~o. 11,750 dated on this lay of November, 2016 was mailed postage
prepaid, U.S. First Class, U.S. Certified mai., . ... ned receipt requested, to the following:

BECK, WILLIAM M & ADELINE E TRUST
SHERREE D'AMICO

12051 N 138™ ST

SCOTTSDALE ARIZONA 85258

With copy to:

ELDON P & MAXINE R SCHMIDT
23102 2 RD
COPELAND KS 67837

DALE E & CAROL SCHMIDT
23704 2 RD
COPELAND KS 67837-8006

GARETSON BROTHERS
2394 120TH RD
COPELAND KS 67837

FIRST NATIONAL BANK IN ALTUS
PO BOX 637
ALTUS OK 73522

SOUTHWEST KANSAS GROUNDWATER MANAGFMFENT NISTRICT NO 3



1320 Research Park Drive a.[ls .Cls 900 SW Jackson, Room 456

Manhattan, Kansas 66502 Department of Agriculture Topeka, Kansas 66612
(785) 564-6700 agriculture.ks.gov (785) 296-3556
Jackie McClaskey, Secretary Governor S a Brownback

November 8, 2016

Marvin Koehn Trust
300 S Aztee TS #308
Montezuma, KS 67867-8811

RE: Findings and Directive regarding Water Right, File No. 19032 and KDA-DWR’s initial report on a
claim of water right impairment - Vested Right File No. HS 003 (HS-03) owned by Garetson Brothers

Dear Sir or Madam;

Iinclosed you will find a directive from the chief engineer, [{ansas Department of Agriculture, Division of
Water Resources that requests that you cease pumping the well authorized by the reference water right
due to the impairment to Vested Right, File No. HS 003. You will also find enclosed a report prepared by
the chief engineer that provides the facts that made the determination of impairment.

You are also provided the opportunily to provide any data or comment to the enclosed report
within 30 days of this letter and directive.

On or about June 7, 2016, Garetson Brothers filed a Request to Secure Water pursuant to K.A.R.
5-4-1(d). The rcquest by (Garetson Brothers extends their action in District Court, to protect their Vested
Right, File No. HS 003 from impairment caused by junior water right diverters (Water Right, Ifiles No.
10,085, 11,750, and 19,032) beginning September 1, 2016. As you might be aware, KDA-DWR has
previously investigated the potential impairment on Vested Right, File No. HS 003 by neighboring junior
water right wells per a request of the District Court, including those subject of the Garetson Brothers’
requcest to sccure water.

Background

On November 29, 2012 KDA-DWR was appointed as a fact finder by the District Court of Haskell
County (Court) and ordered to submit a report to help establish the facts in a lawsuit over a claim of
water right impairment between three irrigation water rights operating in Haskell County within the
borders of GMD #3 - Garetson Brothers (plaintiff) and American Warrior, Inc. (AWI), and Rick Koehn
(defendants).

On April 1, 2013, KDA-DWR provided the Court with a preliminary report based on its available
records, noting that additional data collection and analysis was needed to fully answer the Court’s
request. KDA-DWR performed additional tests and gathercd more data over the 2013 irrigation season.

In continuation of the lawauit, the Court on November 26, 2013 ordered KDA-DWR to continue to
serve as a court- appointed referee and submit a final report. In its November 26, 2013 order (Order), the
Court directed the KDA-DWR to, in part, "... investigate and report upon any or all of the physical facts

Topeka » Manhattan « Garden City o Pursons e Staltord s Stocklon




concerning the water rights referenced in this case. The report shall set forth findings of fact in regard to
the degree HS-03 is being impaired by water righls 10,467 and 25,275, The report shall set forth the
opinions of DWR regarding whether any such impairment by water rights 10,467 and 25,275 are a
substantial impairment to HS-03. If DWI concludes substantial impairment to [IS-03 exists, DWR shall
aduvise as Lo recommended remedies to curtail substantial impairment to HS-03 and explain why these
remedies are recommended. DWR should include any other opinions upon. the facts it deems proper in view
of the issues raised tn this case regarding water rights IIS-03 10,467 and 25,275."

KDA-DWR submitted its final report to the Court on March 27, 2014 (included in the attached
“Initial Report”). The report found that Garetson Brothers' Vested Right, File No. HS 003 was
substantially impaired by not only the two AWI wells named in the lawsuit, but also by three other wells;
Water Right File Nos. 10,035; 11,750; and 19,032 in the area. Those three wells are the subject of the
request to secure waler filed by Garelson Brothers.

Current action

As the current requested action against the three other wells is being done pursuant to K.S.A. 82a-
706h, KDA-IYWR will follow the process of KA.R. 5-4-1 o the extent praclical. Pursuant to K.AR. 6-4-1
(c)(1), we are providing you the our Initial Report. The Initial Report attached hereto consists of both of
the reports that were developed under court order - KDA-DWR's April 1, 2013 Initial Fact Finder Report,
and KDA-DWR’s March 27, 2014 Final Report of the Fact Finder/ Referee. The Initial Report has also
been submitted to GMD #3 for their review and comment.

The field work, subsequent data analysis and report development underlying the Initial Report
constitules several hundred hours of work and peer review by KDA-DWR staff and the agency stands by
the Initial Report’s conclusions, Furthermore, data collected from the HS-03 investigation area in 2015
and 2016 reinforce the March 2014 conclusions found it the report.

Please review ihe Initial Report and submit any comments to KDA-DWR by December 16, 2016,

Sincerelv,

ayid YY ., LPallivddd, 1oL
Chiefl Engineer
Division of Water Resources

Enclosures
PC
Steve & Karen Unruh

1885 30" Rd Copeland, KS
Garetson Brothers

2394 120 Rd Copeland, KS
FFirst National Bank in Altus

PO Box 637 Altus, OK



THE STATE “) OF KANSAS

KANSAS DEPARTMENT OF AGRICULTURE DIVISION OF WATER RESOURCES
Jackie McClaskey, Secretary of Agriculture David W. Barfield, Chief Engineer

Legal Notice
(PURSUANT TO K.S.A. 82a-706b)

MARVIN KOEHN TRUST
300 S AZTEC TS #308
MONTEZUMA KS 67867-8811

Water Right, File No. 19032
Findings of Fact

1) The Kansas Department of Agriculture, Division of Water Resources
(DWR) was appointed as fact finder in Garetson Brothers v. American Warrior
Inc.,et al, 12-CV-9 in the District Court of Haskell County Kansas.

2) DWR submitted a report entitled, “Report of Fact Finder Pertaining to Case
No. 12-CV-9 District Court of Haskell County” to the court on April 1, 2013 On
March 27, 2014, DWR submitted a report entitled, “Final Report of the Fact
Finder/Referee Pertaining to Case No. 12-CV-9 District Court of Haskell County”.

3) In these reports, DWR found that the water available to Vested Right, File
No. HS 003 is reduced due to the interaction of five neighboring wells authorized
under Water Right, File Nos. 10,035; 10,467; 11,750; 19,032 and 25,275.

© - 4)KSA 82a-707 states the date of priority and not the type of use determines
the right to divert and use water at any time when the supply is not sufficient to
satisfy all water rights.

5) KSA 82a-706b states it shall be unlawful for any person to prevent by
diversion any waters of the state from moving to a person having a prior right.

6) These five neighboring wells interacting with Vested Right, File No. HS
003 are junior in priority and such interaction has been determined to constitute
impairment to Vested Right, File No. HS 003.

7) Pursuant to the finding of impairment in the reports prepared by DWR,
the owner of Vested Right, File No. HS 003, filed a Request to Secure Water form
with the chief engineer on June 7, 2016.

8) Water Right, File No. 19,032 which is under your control, authorizing
diversion of groundwater from a well in the Southwest Quarter of the Southeast Quarter
of the Northeast Quarter (SW¥ SEY: NEY4) of Section 25, more particularly described




as being 2,665 feet North and 960 feet West of the southeast corner of said section,
Township 27 South, Range 31 West in Haskell County, Kansas, is junior to Vested
Right, File No. HS 003 and has direct well to well interaction. Therefore it has been
determined that the diversion of groundwater under the authority of this water
right must be regulated to satisfy a prior right to the use of water,

Directive

Pursuant to K.S.A. 82a-706 and 82a-706(b),the Chief Engineer orders any
pumping of the authorized well to cease and desist until Vested Right, File No.
HS 003 is satisfied or can no longer operate within its terms, conditions, or
limitations.  This cease and desist shall be in effect until further notice by the
Chief Engineer or an authorized representative,

"

Failure to comply with this directive may result in enforcement action
resulting in cuvil penalties, suspension or medification of the water right, and/or
injunction relief.

This is a final agency action. If you choose to appeal this decision or any finding
or part thereof, you must do so by filing a petition for review in the manner prescribed
by the Kansas Act for Judicial Review and Civil Enforcement of Agency Actions (KJRA,
K.S.A. 77-601 et seq.) within 30 days of service of this order. Your appeal must be
made with the appropriate district court for the State of Kansas. The Chief Legal
Counsel for the Kansas Department of Agriculture, 1320 Research Park Drive,
Manhattan, Kansas 66502, is the agency officer who will receive service of a petition
for judicial review on behaif of the Kansas Department of Agriculture, Division of Water
Resources. If you have guestions or would like clarification concerning this order, you
may contact the Chief Enaineer.

Qrdered this lay of November, 2018, in Topeka, Shawnee County,
Kansas.

S _a
*Z David W. Barfield, P.E.

z - w S Chief Engineer
= ' X \NEER, I e
3 % h CHIEF & e £ § Division of Water Resources
‘3..,4@? ,-'Qg?s‘ Kansas Department of Agriculture
L R S R <
"”“ﬂo p"‘RTME““ o o
State of Kansas ) i w
) SS
County of Shawnee )
The Foregoing Instrument was acknowledged before me this of November,

2018, by David W. Barfield, P E. Chief Engineer, Division of Water Resources, Kansas
Department of Agriculture.

KAREN HUNTEH
My Appointient Expires
Octeber 24, 2010
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CERTIFICATE OF SERVICE
On this ay of November, 2016 """y certify that Legal Notice and Directive for
Water Right Fue no. 19,032 dated on this day of November, 2016 was mailed postage
prepaid, U.S. First Class, U.S. Certified man, rewrned receipt requested, to the following:

MARVIN KOEHN TRUST
300 S AZTEC TS #308
MONTEZUMA KS 67867-8811

With copy to:

STEVE & KAREN LINRUH
18856 30TH RD
COPELAND KS 67837-9654

GARETSON BROTHERS
2394 120TH RD
COPELAND KS 67837

FIRST NATIONAL BANK IN ALTUS
PO BOX 837
ALTUS OK 73522

SOUTHWEST KANSAS GROUNDWATER MANAGEMENT DISTRICT NO. 3
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