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Executive Summary

In their petition to the Court, plaintiffs, hereinafter Garetson Brothers, allege that their Vested
Water Right, File No. HS-003, (HS-003), has been impaired, or is about to be impaired by the
operation of two nearby wells which are authorized by appropriation rights and are therefore
junior. The Kansas Department of Agriculture, Division of Water Resources, (DWR), began an
impairment investigation following a 2005 complaint lodged with DWR pursuant to K.S.A. 82a-
706b by Garetson Brothers. Garetson Brothers subsequently withdrew their complaint in 2007
before DWR had completed the investigation. DWR took no action but continued to collect data
from the investigation site. In 2012 Garetson Bothers filed the current suit in Haskell County
District Court.  This report is submitted pursuant to the District Court’s order appointing DWR
as “Fact Finder” in this matter. DWR submits this technical report based upon the available data,
noting that further testing, data and analysis would be needed before DWR would find a level of
impairment by one or more junior water rights based upon DWR procedures for investigating
impairment claims.

In Kansas, there are two types of water rights pursuant to the Kansas Water Appropriation Act,
K.S.A. 82a-701 ef seq.(KWAA). Vested water rights are those which were developed before
1945 and all have the same priority and are senior to appropriation rights (unless and until
determined otherwise by a Court) Appropriation rights are characterized by a water right file
number. The lower the number is on an appropriation right, the older the date and therefore, the
more senior the right.

Impairment is a concept that derives from a fundamental tenet underlying Kansas water law as
expressed in the KWAA — “first in time, first in right”. Specifically, K.S.A. 82a-706b states in
part, “It shall be unlawful for any person to prevent, by diversion or otherwise, any waters of this
state from moving to a person having a prior right to use the same...”

There are three water rights named in the instant action: Water Right, File No. 10,467 (File No.
10,467); Water Right, File No. 25,257; (File No. 25,275); and HS-03.

HS-03, as a vested water right, is senior to the other two water rights. File No. 10,467 is senior
to File No. 25,257.

When the owner of a senior water right or vested water right is prevented from exercising that
water right by the actions of a junior appropriator or by an unauthorized use of water, the senior
water right or vested water right may be considered “impaired”. When impairment is alleged, it
is the duty of the chief engineer, division of water resources (DWR), Kansas department of
agriculture to investigate such allegation and to take action to prevent it. DWR has issued
regulations that govern its impairment investigation and actions in K.A.R. 5.-4-1 and 5-4-1a
(attached).
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Impairment actions in surface water systems are relatively straightforward and routinely done
when there is not enough water available to satisfy all water rights.

When groundwater is involved, the issue of impairment is more complex. Groundwater is stored
in the spaces between sands and gravels in what can be very complicated and variable systems of
soils, sands and gravels, and clays. We have limited data to help us understand the composition
of these diverse systems at a local level, principally well-drillers’ logs. Our knowledge of any
local underground water supply and how the system responds to pumping is also informed by
observations and analysis of pumping times, pumping rates, and water levels. Compiling these
data involves installing measuring equipment and collecting data from them over a time period
that includes all or most of the prevalent pumping conditions that are encountered in a typical
year. For this reason a groundwater impairment investigation can take one or several years to
complete.

Using these observations and employing mathematical formulae that describe how water moves
through aquifers, we are able to determine, to a reasonable degree of confidence, how each
pumping operation affects the aquifer and each of the other wells in the local neighborhood.
This data collection and analysis comprises the technical or fact-finding portion of the
groundwater impairment investigation.

Because water in the ground moves much more slowly than water in a stream, reducing or
shutting off a well with a junior right will frequently not have the immediate effect of making
water available to the senior water right. The amount and timing of effects of pumping on other
water rights is related principally to distances between wells and certain hydrologic properties of
the aquifers, especially transmissivity' (T) and the storage coefficient® (S). In more productive
aquifers (with relatively high T and S values), such as many parts of the Ogallala aquifer in
western Kansas, these effect between wells are long-term and gradual, spanning months, years
and even decades. In less productive portions of the aquifer (with relatively low T and S values),
these pumping effects are much more significant and immediate.

In order to carry out our charge to maximize the beneficial use of water while preventing
impairment, in groundwater systems DWR will utilize what we’ve learned about the aquifer and

' Transmissivity relates to how easily water moves through the pore spaces of the aquifer material. It is usually
expressed in units of square feet per day or gallons per day per foot. The larger the number, the more easily water
moves through the aquifer.

? Storage coefficient relates to how easily the aquifer gives up water in response to a change in pressure. Ina
confined aquifer, water is given up by a release of pressure on the water (or compression of the aquifer skeleton, or
both) in the pore spaces which remain saturated. In an unconfined aquifer, water is actually drained out of the pore
spaces and those pore spaces in contact with the atmosphere will actually become dewatered, i.e., some of the pore
space is now occupied by air. Storage coefficient for an unconfined aquifer may be several orders of magnitude
higher than that for a confined aquifer. This parameter is dimensionless. A low storage coefficient generally means
that the water level in a pumping well must be drawn down more in order for the aquifer to release water.
Correspondingly, the drawdown cone around the well is steeper and may extend out farther for a well in a confined
aquifer than for a well accessing an unconfined aquifer.

Fact Finder Report

Haskell County District Court, 12-CV-9 Page 4 of 58



the operations of the wells in the neighborhood to share the available water supply while
ensuring that the senior water right is reasonably able to fulfill the purpose of his water right.
This may mean varying degrees of reduction in pumping rate and/or quantity for junior pumpers
according to their water right priority date and their effect on the senior water right.

When DWR began its 2005 investigation on a claim of impairment to HS-003, we installed water
level monitoring equipment and began gathering data from that equipment which over a time
would allow us to determine the degree of well-to-well interference that is occurring between
HS-003 and the nearest tive wells authorized by Water Right, File Nos. 10,467; 10,035; 11,750,
19,032 and 25,275, which were determined to pump from the same local aquifer as HS-03.
Using water level data collected along with limited pumping rate information tfrom these wells,
DWR determined HS-003 and the five nearby wells pumped from the same local aquifer, and
furthermore this location, the characteristics of the aquifer (it is a confined® aquifer with
relatively low T and S values) are such that it reacts very dynamically to pumping stresses. We
estimate that approximately one-half of the drawdown of water level at the senior vested right
well HS-003 is caused by pumping the well HS-003 and the other half of the water level
drawdown is due to pumping the five other wells. Approximately one-half of the drawdown
caused by the other five wells is due to pumping of the two closest wells well 10,467 and well
25,275 — which are named in this action — and the other half'is due to pumping wells 10,035;
11,750 and 19,032,

Based on the facts herein, especially the significant level of interaction between HS-003 and the
neighboring wells, and the significant reductions in pumping levels and pumping rates during the
irrigation season, it is apparent to DWR that the water available to well HS-003 is reduced by the
interaction of the five neighboring wells noted above. However, DWR does not have all the
information and data necessary to determine the extent of any impairment on well HS-003 by
those neighboring wells.

Because the complaint was withdrawn, DWR did not complete the installation of pumping rate
monitoring equipment at the six irrigation wells nor was a step drawdown® test performed to
determine the optimum pumping rate of well HS-003. Thus DWR does not have information
needed to determine how much the five nearby wells are reducing the pumping rate that would
have otherwise been available to HS-003 or to determine whether a critical level of drawdown in
HS-003 can be correlated with the rate HS-003 needs to be satisfied.

* Confined aquifers are water-bearing zones between two impermeable layers, one above and one below. The water
in a confined aquifer usually experiences pressures greater than atmospheric pressure and the water level in the well
is due in part to this pressure. Well pumping quickly relieves the pressure caused by the confining layers and can
cause much more dramatic drawdowns than are experienced in unconfined aquifers.

* A step drawdown test involves operating a well at a time when there is no interference from nearby wells. The
well is operated at increasing rates, allowing the drawdowns to stabilize between successive increases in rate. Data
are collected and analyzed from this test to determine the optimum rate at which a well can operate without
interference from nearby wells.
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To determine the degree to which HS-003 is being impaired and to craft a remedy which would
allow HS-003 to be satisfied with the least detrimental impact to any nearby water rights, the
following tests and resulting data would be necessary:

e Perform a step drawdown test at HS-003 at a time (typically early spring) when nearby
wells are not pumping.

o Install water level transducers® and data loggers® in available pumping wells and
observation wells in the area.

o Install rate loggers’ on all pumping wells.

o Install telemetry® at the site so that all logged data can be uploaded to a web site for
viewing and download by DWR. This gives DWR and the affected well owners the
ability to monitor the equipment in near real time without the necessity of a field visit.

e Analyze data collected for an entire pumping season to quantify the effect each nearby
well has on HS-003, both in terms of drawdowns and reduction in rate.

e Craft a remedy that will likely involve evaluation of alternating pumping schedules, a
reduction in pumping times and or rates for some or all of the nearby wells, a target
groundwater level in an observation well near HS-003 which would trigger reductions or
cessation of pumping of nearby wells, other alternatives, or a combination of these.

The first counterclaim filed by Kelly and Diana Unruh, hereinafter Unruhs, argues that a change
approved under HS-003 caused its priority date to change relative to Unruhs’ File No. 10,467.
The Unruhs assert that by changing the point of diversion of HS-003, Garetson Brothers have
forfeited the seniority of that vested water right and furthermore that HS-003 is now junior in
priority to Unruh’s File No. 10,467. The change to the Garetson Brothers HS-003 was allowed
by statute and was processed and approved in accordance with all rules and regulations that were
in place at the time. The change did not move HS-003 closer to the Unruhs’ well (File No.
10,467). And though the change allowed HS-003 to access the aquifer at a greater depth, thereby
causing a greater direct effect to File No. 10,467; it is the right and responsibility of the senior
water right to fully penetrate the available aquifer to the extent necessary to reasonably fulfill his
or her right to beneficially use water. Such is the prerogative of the senior water right, and DWR
does not construe such effects by senior water rights on junior water rights as impairment.

There have been changes approved under all three water rights at various times during their
existence. When a change is approved the only attributes of a water right that change are
explicitly set forth in the approval document; in all other respects (including priority date), the

* A water level transducer is a pressure transducer is attached to the end of a cable and lowered into the well. The
weight of the water above the transducer is transformed into a voltage. As the water level changes (due to events
such as pumping of the well, draw down from pumping of nearby wells, or recovery when all pumping in the area
had stopped) the transducer reacts almost immediately.

® A data logger records the water levels from the water level transducer and time for specified time intervals.

” A rate logger records the pumping rate of a well and time for specified time intervals,

¥ Telemetry uses hardware and software to transmit logged data via satellite or cell phone to a telemetry provider
which in turn makes the data available on its internet web site.
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attributes remain unchanged. Attached are three tables (Attachments 13, 14, and 15) which list
significant events in the history of each of these three water rights named in this action. Itis
noted that when the change in point of diversion under File No. 25,275 was approved in 2006,
two observation wells (one existing and one new one) were required. This was done because at
the time there was an active impairment investigation (the original 2005 complaint of
impairment to HS-003) which involved File No. 25,275. DWR required the observation well to
collect water level data and to observe and monitor any interactions between the two wells.

Fact Finder Report
Haskell County District Court, 12-CV-9 Page 7 of 58



Process to Develop Water Rights

The Kansas Water Appropriation Act (KWAA) (K.S.A. 82a-701, ef seq.) sets forth the process
by which vested water rights and appropriation water rights are developed. Briefly, the process
for vested water rights involves the person claiming a vested water right to file a “verified claim”
documenting the use of water for a beneficial use prior to June 28, 1945. The Chief Engineer
ultimately issues an order determining and establishing a vested right to the beneficial use of
water. For appropriation rights, the process begins by a person filing an application for a permit
to appropriate water. If the application meets statutory and regulatory criteria, the Chief
Engineer issues an approval of application and permit to proceed. The approval sets forth the
basic properties of the permit and provides a date by which the diversion works must be
completed and another date by which the water right is to be perfected by the beneficial use of
water in accordance with the terms of the permit. The Chief Engineer’s staff will ultimately
conduction a field inspection which will document the extent to which the water right appears to
have been perfected. The field inspection is the basis on which the Chief Engineer will
ultimately issue a certificate of appropriation which sets forth the properties of the water right.

The KWAA allows for changes to be made to a water right, subject to the approval of the Chief
Engineer. This process involves the holder of the water right filing an application for approval to
change the point of diversion, place of use, and/or use made of water under the water right. If
the change application meets statutory and regulatory criteria, the Chief Engineer issues an order
approving the change.

Attachments 13, 14, and 15 provide a brief outline of the significant events which have occurred
relative to the three water rights involved in the case before the Court.
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Steps to an Impairment Complaint pursuant to K.S.A. 82a-706b and K.A.R.
5-4-1

A copy of K.AR. 5-4-1, DWR’s current regulations regarding groundwater impairment
investigations, is included as Attachment 12.

DWR would follow the procedure set forth below in the investigation of an impairment
complaint.

First, if a water right holder believes that his or her water right is being impaired by water use
related to a newer water right, he or she must file a written complaint with the chief engineer, or
an authorized representative of the chief engineer. That usually is the water commissioner in
charge of the field office that serves the area where the water rights are held by the complainant.
Examples of typical impairment complaints are:

o Surface water from a stream is not reaching a senior water right holder because of an
upstream diversion by a junior water right;

o A well authorized by a senior water right is not able to pump a sufficient amount of water
to satisfy that right because of significant impacts due to pumping at one or more nearby
wells authorized by junior water rights.

Second, an investigation of the physical conditions involved is conducted by the chief engineer
or his/her authorized representative. Sometimes physical conditions are easily ascertained, such
as a junior, upstream water right preventing water from tflowing downstream to a senior water
right. At other times, particularly in cases involving wells, more extensive investigation may be
needed. In these cases it may be necessary to:

o Evaluate the condition of the complainant's well and pump system to determine if those
are functioning properly and if the well is fully penetrating the aquifer;

e Conduct pumping tests to determine aquifer properties;

o Measure drawdown at the complainant's well and at nearby wells to determine the effects
of their pumping.

Investigations often involve installation of equipment such as pressure transducers to measure
water levels and data loggers to record water level measurements and pumping rates. It may be
necessary to take measurements over one or more pumping season and to analyze the data to
determine whether a right is being impaired.

Determining whether a right is being impaired is done on a case-by-case basis examining the
physical conditions present and the water rights involved. Ultimately it comes down to whether
the complainant with the senior water right can have that right satisfied by regulating junior
water rights.

Third, a written investigation report is given to the complainant. The report indicates whether the
investigation results substantiate the impairment claim. The complainant will be told if the
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investigation indicates that the impairment is not occurring, or if regulating junior rights will not
provide any relief to the complainant.

Fourth, if the report indicates that regulating junior water rights will provide relief to the
complainant, and if the complainant desires such regulation to occur, the complainant must make
a written request to secure water to satisfy his or her prior right.

Fifth, the chief engineer, or his or her authorized representative, issues written legal notice and
directive to other water users whose water use must be regulated so the complainant's prior rights
may be satisfied. When the quantity of water needed by the complainant has been delivered to
his or her point of diversion (surface water intake, well, dam, etc.), or when the complainant
discontinues his or her water use, water right holders whose water use was curtailed are allowed
to resume using water. Likewise, if the water source should increase, the chief engineer, or his or
her authorized representative, may allow some or all of the regulated junior water rights to
resume use if it will not impair the senior water right.

An alternative to regulating junior water rights is for the impaired water right holder and
impairing water right holder(s) to work out a mutually acceptable arrangement, such as rotating
water use or other acceptable measures. Facilitated mediation is available through the Kansas
Water Office to assist individuals seeking to resolve water disputes and achieve mutually
acceptable outcomes.
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Technical Report on Facts Pertaining to Garetson Brother’s Original
Complaint

Procedural Background

During March 2005, Garetson Brothers, operator and part owner of vested Water Right, File No.
HS-003 filed a written impairment complaint against the nearest junior water rights File No.
10,467 and File No. 25,275, See Attachment 1. Gay Beth Moore is also an owner of vested
Water Right, File No. HS-003, but was not part of the impairment complaint. The Kansas
Department of Agriculture, Division of Water Resources (DWR), responded by letter dated May
26, 2005. See Attachments 2 and 3.

Figure 1 shows the locations of the irrigation wells referenced in this report.
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Figure 1 — Map of locations and distances of five wells interfering with HS-003.

As described below, DWR began its impairment investigation including the initiation of data
collection at the site. By letter dated February 22, 2007 Jay Garetson submitted a formal
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withdrawal of the impairment complaint for the Garetson Brothers. See Attachment 5. DWR
responded to the withdrawal of the impairment complaint by letter dated March 20, 2007. See
Attachment 6. DWR took no action but continued to collect data from the investigation site.

Water right development in the area including water right changes

Attachments 13, 14, and 15 provide an outline of significant events which have occurred relative
to the three water rights involved in the case betfore the court.

In 2005 an application for approval to change the point of diversion of vested HS-003 was filed
with DWR and an application for approval to change the point of diversion of File No. 25,275
was filed with DWR. Both applications to change the well locations were approved in 2006.
This occurred while the impairment investigation was still open and therefore had a bearing on
what data would be collected during the investigation.

A map showing the change in point of diversion of vested HS-003 from the previous location to
295 feet west and showing the change in point of diversion of File No. 25,275 from the previous
location to 560 feet to the west is attached. See Attachment 4. Due to concerns of potential
impairment, File No. 25,275 was required to include installing a deep observation well and to
maintain the old well as a shallow observation well.

Hydro-geologic setting

Figure 2 is a depiction of the well drillers’ logs of the area, showing the considerable variation in
materials and water-bearing formations. Each column summarizes the type of material logged
versus elevation above mean sea level. The most productive aquifer materials are shown in
yellow and to a lesser extent tan. Impermeable layers, which produce little or no water and
through which little or no water passes, are showing in gray and green. The red shows the
portion of the well that is screened to allow water to enter the well. Over time the aquifer has
declined in the local area such that most of the upper aquifer materials no longer yield water.
Thus the wells are generally pumping from the limited lower aquifer zones.

The logs indicate that the wells where direct water level changes due to pumping were observed,
wells 25275, 19032, 11750, and 10467, were drilled to the same deep water producing zones as
vested Water Right, File No. HS-003 and they are all overlain by clay or sandy clay layers of the
confined aquifer. It is also found that File No. 10,035 is located approximately the same distance
from well HS-003 as well 19032 and well 11750, where direct drawdowns were observed, it is in
the same direction as well 10467 and is completed and screened in the same water producing
zone as well HS-003.
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Figure 2 — Lithographic logs of wells interfering with each other showing all wells pumping from and
screened in same zone as well HS-003 screened between 2456 and 2426 feet elevation

Fact Finder Report
Haskell County District Court, 12-CV-9

Page 13 of 58




Data collection and monitoring

Because the cost of monitoring equipment was not budgeted at the time of the original
complaint, monitoring equipment was ordered during 2006 but not set in place until 2007. Water
level transducers with data loggers were installed in the wells HS-003, 11750, 19032, 25275, and
the observation well (Obs25275). It was not possible to get them installed in the wells 10467
and 10035. Water level data was collected from these aforementioned installations during 2007.
In addition, periodic water flow meter readings were recorded for wells HS-003, 11750, 19032,
25275, 10467 and 10035 during 2007.

Water levels were monitored with a pressure transducer ° at well 25275 located 1,635 feet from
HS-003 in 2007. Water meter readings were taken by DWR staff at times at wells HS-003,
10467, 25275 and other nearby wells. Meter readings at HS-003 were also supplied by Garetson
Brothers. In October 2007 there was a period of time when water levels had recovered to near
original pumping levels in 2007 and only well HS-003 was pumping making this a good time for
aquifer tests.

? A pressure transducer is a water pressure sensor installed deep under the water in a well that electronically
measures water pressure from the height of the water above the sensor and transmits data using an electric cable to a
data logger above ground for conversion to water level elevation or depth to water relative to time.
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Figure 3 below summarizes the key results from the data collection efforts of 2007.

Water level at irrigation well 25275 in 2007 and pumping rates at irrigation well HS$3, 10467, and 25275

irrigation well 25275 water level shown in green, pumping rate shown in purple
irrigation well 10467 pumping rate shown in blue
irrigation well HS3 pumping rate shown in red
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Figure 3 — Water level at 25275 in 2007 and pumping rates at wells HS-003, 10467, and 25275,

For example, the green line shows the water level elevation in well 25275 over the May to
December 2007 period (read using the left vertical axis). The horizontal purple lines show the
time period when the well was pumping and an estimate of the average pumping rate during that
period (read using in the right vertical axis). Water level declines are seen in the well prior to its
pumping. These declines are caused by the pumping of other wells in the area. In general
pumping rates decline with declining water levels.

In October 2007, water levels were also monitored with pressure transducers at well 19032
located 3,422 feet from HS-003 and at well 11750 located 3,865 feet from well HS-003. The
pumping rate for well HS-003 was 536 gallons per minute over a five day period. When well
HS-003 started pumping the water level at well 19032 was an elevation of 2589.5 feet and the
water level dropped to 2585.3 feet until well HS-003 stopped pumping. The water level change
over this period was 4.2 feet. During the same period, the water level at well 11750, located
farther away from well HS-003, changed from 2588.6 feet to 2586.0 feet (a change of 2.6 feet).
Well 25275 located closer to the pumping well HS-003 than the other two wells monitored
changed the most. The water level at well 25275 changed from 2581.7 feet to 2572.6 feet
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(change of 9.7 feet) due to well HS-003 pumping. Water level changes of this magnitude and at
these distances from the pumping well are typical of what would be expected when pumping in a
confined aquifer setting.

Water level at three irrigation wells during period in October 2007when only HS3 was pumping
irrigation well 25275 water level shown in green
irrigation well 18032 water level shown in blue
2590 irrigation well 11750 water level shown in gray
(S =
(= - .
2588 I
- . — D
g 2586 e
o HS3 start pumping 7
o 2584 4
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S 2582 /~
E HS3 stop pumping
o 2580
L
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:g 2576 ‘
w n
s 2574
2572 -
&
2570
10/21/07 10/23/07 10/25/07 10/27/07 10/29/07 10/31/07
25275 wl 511750 wl 119032 wl

Figure 4 — Water level elevation at wells 25275, 19032 and 11750 in October 2007 while well HS-003 was
pumping 536 gpm.
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Water level change due to pumping irrigation well HS3 for period in October 2007
irrigation well 25275 water level change shown in green
irrigation well 19032 water level change shown in blue
irrigation well 11750 water level change shown in gray
0 ; )
1
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o
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o iy,
g -3 " i
c ' g S ) well HS3 pumping stop
5 -4 B ¥ " well 11750 change -2.6 feet
T
% % well HS3 pumping stop
% -6  well 19032 change -4.2 feet
3 -7
-8 .
well H53 pumping stop
-9 well 25275 change -9.7
-10
10/21/07 10/23/07 10/25/07 10/27/07 10/28/07 10/31/07
25275 wl change = 11750wlchange = 19032 wl change

F;ig_u_re 5— Water level change at wells 2'5275, 19032 and 11750 in October 2007 while well HS-003 was
pumping 536 gpm.

Figures 4 and 5 show that water levels declined at well 25275, well 19032, and well 11750 while
well HS-003 pumped and recovered when well HS-003 stopped pumping. This water level
change data while the well is pumping can be used to determine aquifer properties in each
direction and shows that the three wells 25275, 19032, and 11750 will also cause drawdown in
well HS-003 when they are pumped due to the aquifer properties.

Determination of estimates of Aquifer Properties

Based on data collected during October 2007, aquifer properties for the area were determined
using a software product, AQTESOLYV, into which water level data and pumping rates
determined from the meter reading were entered. AQTESOLV " used the Theis Equation, a
standard hydrological formula, to determine aquifer properties. These properties provide
significant information about how an aquifer responds to pumping wells and can be used to
predict water level drawdowns for different pumping rates and times.

' Theis equation and aquifer test analysis is described in Lecture Packet #8: Pump Test Analysis, Groundwater
Hydrology, Prof. Charles Harvey, Civil and Environmental Engineering Course # 1.72, Massachusetts Institute of
Technology. AQTESOLV* for Windows, Glenn M. Duffield, HydroSOLVE, Inc., AQTESOLV* is trademark of
ARCADIS Geraghty & Miller, Inc., software was used for Theis equation analysis in this report.
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Table 1. Theis Analysis of Pumping Test Data from October 2007

Based on Drawdown at | Transmissivity Transmissivity Storage Attachment
File No. (gpd/ft) (ft"2/d) Coefficient
25275 30704 4104.8 | 0.0001345 7
19032 46119 6465.7 | 0.0002602 8
11750 88937 11890 | 0.0002565 9

During a period in May 2007 water levels were measured at Garetson Brother’s irrigation well
HS-003 while well 19032 pumped for three days at a rate of 558 gallons per minute and
irrigation well 10467 pumped for three days at a rate of 955 gallons per minute. HS-003 also
pumped briefly at 620 gallons per minute. When well 19032 started pumping the water level at
well HS-003 was at elevation 2592 feet and at the end of the test period the water level dropped
to 2580 feet for a water level change of 12 feet. Figures 6 and 7

Water level and pumping rate at Garetson well HS3 for period in May of 2007
and pumping rates at irrigation well 10467 and irrigation well 19032
Garetson irrigation well HS3 water level shown in black, pumping rate shown in red
irrigation well 10467 pumping rate shown in blue

2502 irrigation well 19032 pumping rate shown in orange 1000
= 2500 \ T
2 \ g0 3
‘&,? 0588 start pumping well 10467 E
@
*x start pumping K 800 a
5 2586\ el119032 L
S [}
& o2s84 \I 700 3
7] =2
TJ L1
3 2582 e 600 ©

[+1]

2580 £
ot 500 g
g 2578 2

2576 400

2574 300

5/9/07 5/10/07 5/11/07 5/12/07 5/13/07 5/14/07
—HS3 water level o HS3 rate 18032 rate = 10467 rate

Figure 6 — Water level elevation at Garetson well HS-003 while well 19032 pumped irhTeeEl‘;'s étissgrg'pm,
well HS-003 pumped briefly at 620 gpm, and well 10467 pumped 955 gpm for three days.
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Water level change and pumping rate at Garetson well HS3 for period in May of 2007
and pumping rates at irrigation well 10467 and irrigation well 19032
Garetson irrigation well HS3 water level shown in black, pumping rate shown in red
irrigation well 10467 pumping rate shown in blue
irrigation well 19032 pumping rate shown in orange
0 1000

Z m
;) start pumping Obrate well 10467 E
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==HS3 water level change o HS3rate 19032 rate = 10467 rate

Figure 7 — Water level change at Garetson well HS-003 while well 19032 pumped three days at 558 gpm, well
HS-003 pumped briefly at 620 gpm, and well 10467 pumped 955 gpm for three days.

Results from the analysis of the pumping test data in October 2007 based on pumping well HS-
003 and measuring drawdowns at irrigation well 19032 located 3,422 feet northeast was
correlated with observed drawdown at well HS-003 in May 2007 using the Theis solution while
well 19032 pumped for three days and well 10467 located 1,427 feet east pumped three days.
Significant correlation was found indicating an aquifer transmissivity of 46,119 gallons per day
per foot (6165.7 ft?/d) and storativity of 0.0002602 to the east in the direction of well 10467 as
found to the northeast in October 2007. These aquifer properties can be used to predict well
drawdown between well HS-003 and well 10467. See Attachment 10.

A water level transducer could not be installed at well 10035 but due to the distance, direction,
same water producing zone, and well screening it appears that well interference to well HS-003
by pumping well 10035 would be determined by a confined aquifer transmissivity of 46,119
gallons per day per foot (6165.7 f1¥/d) and storativity of 0.0002602 as found at well 10467 and
well 19032. These aquifer properties can also be used to predict well drawdown between well
HS-003 and well 10035.
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Based on analysis of pumping test data in October of 2007 and well driller logs it appears that
the five nearest wells drilled and screened in the same confined aquifer as vested Water Right,
File No. HS-003 directly interfere with available water for HS-003. The five junior water rights
directly interacting with HS-003 in order of distance from HS-003 are: Water Right, File No.
10,467 (10467), Water Right, File No. 25,275 (25275), Water Right, File No. 19,032 (19032),
Water Right, File No. 11,750 (11750), and Water Right, File No. 10,035 (10035). The distances
are 1,427 feet for 10467, 1,635 feet for 25275, 3,422 feet for 19032, 3,865 feet for 11750 and
3,935 feet for 10035.

Potential critical pumping levels

Water levels were monitored in 2012 at Garetson well HS-003 and the most junior water right
well 25275. The pumping level at well HS-003 reached an elevation of 2450 feet or a depth to
water of 404 feet that is 6 feet below the top of well HS-003 well screen the first week in June.
In July 2007 the water level at well 25275 dropped to 13 feet below the top of the well screen at
well 25275 while it was pumping. See Figure 8.

HS3 (black line) sensor depth 407 feet (2447 ft, msl)
Garetson well HS3 pumping 6 feet below top of screen
well 25275 (red line) pumping 13 feet below top of screen

2610 -
2600
2690
2580
2670 well HS3 water level 6 feet helow top of screen
2660 /
T 2660 \ —aa //
E 2640 k&'\ A
"6 2630 alt ] / I/‘/\
B J
& 2620 '\\ // //// oy
= 2610 \
© 2600 \/ /)
i Y /A
© 2490
S /Y
O 2480 }
O 2470 ! - /4
ZAR | —/ I
2450 % . J
2440 W e v
2430 . ":" well 2527§ water level 13 lfeet below top 9f screen
211/12 411712 5/31/12 713012 9/28/12 1112712
—HS3 — 25275

Figure 8 — Water level at well HS-003 shown in black and water level at well 25275 shown in red. Black
arrow points to well HS-003 water level 6 feet below top of well screen while pumping first weel in June. Red
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arrow points to water level at well 25275 while pumping 13 feet below well sereen in July. Well HS-003 was
not pumping while well 25275 was pumping most of the summer 2012,

Well screen length is only 30 feet in the bottom of well HS-003 and it only screens 23 feet of
water bearing formations of which 8 feet is sand and gravel underlying 14 feet of sand with one
foot of sandstone. The water bearing zones are overlain by 10 feet of clay of which 7 feet is
screened and the clay is overlain by only 2 feet of sand that is not screened. It may be possible to
apply more power to well HS-003 as there appears to be more pumping depth available but it is
generally not acceptable to pump a well below the top of the well screen in such conditions,
however, this does not represent a critical water level at which HS-003 would be impaired.
Typical optimum pumping level'! is 67% of available drawdown and based on a preseason water
level of 2564 feet elevation an optimum level may be 2472 feet at well HS-003 which would be a
pumping level of 382 feet to water which is 17 feet above the well screen and 5 feet above the
bottom sand zone above the screen. Typical optimum pumping level was not exceeded in 2012
until the second week in May. See Figure 9.

Garetson well HS3 water level in 2012
Depth to 67% available drawdown -382 feet
Depth to lower sand zone -393 feet
Depth to top of screen -398 feet
Depth to shale -428 feet

|ﬂ‘f yaw

\ -/
-390 '11. u / /

e rFd

w P L - —
| <

-290

-310

Z

-330 ﬂ

depth to water ( feet)

-410

-430 + . T ' T
3/1/12 4/30/12 6/29/12 8/28/M12 10/27/112
——HS3 water level s top of well screen

depth to lower sand 6 feet above screen well depth to shale

= Sixty-seven percent (67%) available drawdown

Figure 9 — Water level at well HS-003 shown in black, depth to shale shown in green, depth to top of well
screen shown in red, depth to lower two feet sand above screen shown in orange, depth to 67% typieal
optimum pumping level shown in blue,

"' Ground Water and Wells, Johnson Inc., 1966
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Simulated pumping rates and potential drawdowns

DWR obtained meter readings on March 1, May 15, July 19, and December 5 at well HS-003
and the five wells interfering with the senior water right in 2012. Based on pumping times from
observed drawdowns the pumping rates were derived between the meter reading times. It
appears that the water meter at well HS-003 may have not been properly recording the volume of
water pumped in 2012 as the early season pumping rate based on the meter readings and
pumping times was only 239 gpm while the pumping level was above safe levels. But certainly
during the summer when well HS-003 was not pumping the water level at well HS-003
continued to decline below optimum level while other wells continued to pump. Figure 10

Garetson well HS3 water level and pumping rate
wells 10467 and 25275 pumping rates and
wells19032, 11750, 10035 pumping rates
-290 - _ .] 800
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Figure 10 — Water level at well HS-003 in 2012 and pumping rates at five wells interfering with well HS-003,

Table 2 shows results of simulated drawdown at well HS-003 caused by pumping the five
neighboring wells and well HS-003 assuming all six wells start pumping at the same time and
pump for 100 days at 750 gallons per minute (gpm) or a lesser rate depending upon the
authorized quantity. A rate of 750 gpm is a typical desired well for a 100 day period. The
pumping rate for well 25275 would be 362 gpm, well 19032 would be 489 gpm and well 10035
would be 713 gpm due to the authorized quantities of 160 acre-feet, 216 acre-feet, and 315 acre-
feet, respectively. The two nearest wells to well HS-003, wells 10467 and 25275, pump 26
percent (26%) of the drawdown caused by the six wells and the three more distant wells, well
19032, well 750, and well 10035 pump 25 percent (25%) of the total drawdown and well HS-003
accounts for 49 percent (49%) of the total drawdown. The two nearest wells account for about
one half of the drawdown caused by the five wells.
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Distance ; “ Simulated s s Drawdown RERERLRE
. . . Authorized |Simulated Transmissivi . total
from well | Direction 3 N Storativity [at well HS3
o Rate (gpm) |Rate (gpm) |Pumping ty (gpd/t) . drawdown
HS3 (feet) (feet)
days (percent)
10467 1427 cast 1000 750 100 461191 0.0002602 14.7 15%
25275 1635 west 1200 362 100 307041 0.0001345 10.6 11%
19032 3422 northeast 930 489 100 46119 0.0002602 7.4 8%
11750 3865 southeast 1650 750 100 88937| 0.0002565 6.3 7%
10035 3935 east 1195 713 100 46119] 0.0002602 10.3 10%
HS3 at well at well 601 543 100 28995] 0.0003006 46.7 49%
total 96 100%

Table 2. Drawdown at well HS-003 caused by pumping well HS-003 and five interfering wells.

Theis drawdown at well HS-003 caused by pumping that well shown in Table 2 was simulated
using an aquifer transmissivity of 28,995 gallons per day per foot (3876.4 {t?/d) and storativity of
0.0003006. These confined parameters were based on observed drawdown at an observation
well located 1,459 feet west drilled and screened in the same confined sand zone as well HS-003.
The observation well was the closest point measured to well HS-003 so those aquifer properties
were used to estimate drawdown at well HS-003 by pumping well HS-003 as a step drawdown
test had not been conducted. (Attachment 11)

Conclusions

Data available to DWR indicates a likely impairment at well HS-003 when water reaches a
critical level due to pumping from one or more of the five wells indicated. More testing and data
would be necessary to determine the level of impairment. A critical water level has not been
determined due to a step drawdown test not having been conducted. Once a critical pumping
level is determined monitoring equipment, including telemetry at well HS-003 to monitor the
pumping rate and water level, and telemetry to monitor pumping rates of the other five wells and
water levels at available sites, will be needed. The water meter monitoring equipment and water

level monitoring equipment must be maintained in working order and available to DWR. Soil
moisture monitoring equipment should also be used to assure any distribution of water is
efficiently applied to beneficial use.
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Attachments
Attachment 1 — Garetson Brothers Impairment Complaint letter dated March 9, 2005,

GARETSON BROTHERS
2394 120 th Road
Copeland, KS 67837
(620)668-5667

March 9, 2005

Division of Water Resources
2508 Johns Street
Garden City KS 67846

Mr. Michel Meyer, Water Commissioner:

Our families have become increasingly concerned that the added price we paid for real
estate in Section 36, Range 27, Township 31, Haskell County, Kansas with vested water right
#003, drilled in the 1930's and Vested Water Right applied for September 12,1950, has
continued to be jeopardized to this date. This well was re-drilled in the 1976 after another well
,Water Right # 10,467 dated November 12,1964, was drilled in the south center of the south side
of SE 25-27-31 (about ¥ mile east of the original 003 well). Then after our well was re-drilled, -
they had to re-drill in 1994.

In 1975 a second well, Water Right # 25,275, was drilled less than Y2 mile to the west of
our vested well, #003, (south center of south side of SW 25-27-31). All three of these wells only
have a cow path separating them north to south.

Do to these two neighboring wells competing for the same underground walter as our
vested #003 we are convinced these junior wells have impaired our water rights. Rumor has it
that the west well, #25,275, is to be re-drilled this summer (SW 25-27-31). If this is allowed, it
will continue to deplete water at an even lower depth than last year. Last year our vested well
#003 declined from 750 gpm to 300 gpm. This required us to re-nozzle our sprinkler twice
during 2004 summer, forcing us into a re-drill situation ourselves.

We would like to see the teeth of waler justice to be exercised in our Vested vs. Senior &
Junior water right situation.

This is high priority in our families’ irrigated farming practice! We feel very strongly
that rnot muuch has been gained in supervising these priorities since Jesse |. Garetson served on
the GMD3 in the 1980s.

&)
/' 2lea BN
£ Jesse arelson

ézm,/e el

'foy B Garetson is D. Garetson

Please Act Promptly,
Guaretson Brothers

a L. Garetson

RECEIVED
MAR 1 1 2005

oty Gily Field Office

Fuv.sian nlWAtar Rpcnnrras

Ce: GMD3 Attn. Mark Rude, Executive Direclor
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Attachment 2 — Written response to Garetson Brothers dated May 26, 2005.

COPY FOR YOUR
INFORMATION

DEPARTMENT OF AGRICULTURE KATHLEEN SESELIUS, soveror
AODRTAR J. POLANSKY, SECRETARY

May 26, 2005

Garelson Brothers
2394 120” Road
Copeland, KS 67837

RE:  Impairment Complainl Recelved March 14, 2005 for File Number HS 003
Dear Sirs:

We are acknowledging recelpt of your impairment complaint dated March 9, 2004, for Vested
Water Righl File Number HS 003, You should have been contagled by the Waler Commissioner
from the Garden Cily Field Cffice about your complaint. We presuma that you remaln committed
to (he complaint as filed,

It is our intant 1o conduct a formal field investigalion of the sile al the location of the well under
Vesled Water Right File Number HS 003 and surrounding area beginning this pumping season.
You should expect staff from our field office and headquarters technical services unit to be in
the area possibly several imes in the coming months to collect addilional pumping and waler
level data from your well under Vested Water Right Fite Number HS 003 and those nearby.
Their work will be addressing lhe factual requirements of impaliment pursuant to K.S.A. 82a-
711(c) in the Kansas Waler Appropriation Acl. Inilially, our work will be focused within a two-
mile circle around the well under Vesled Waler Right Fite Number HS 003. We may determine
that the invesligation Is able to be more confined or that it must be expanded as the
investigation proceeds.

The general objective of the invesligation is to define the effects of other wells on your well and
the water levels in the area. We will obtain information from you and others in the area and from
records on changes in waler levels and pumping rates, In addition, we will be measuring waler
levels and pumping rales of your well and other wells in the area o determine the effects of
current pumping on water levels. Olher data that we consider imporlant are the aquiler
characterislics and well construction information for each well we believe might either directly or
indirectly be an influence on your well, We will consider your concerns wilh wells in Section 25,
Township 275, Range 31W In the decislons we make. We must also assess the ellects of other
wells in the area o complele our Investigation.

RECEIVED
MAY 3 1 2005

Oivision of Werer Rescurces  David L Pape, Chief Eagineer G.ymm”,t,‘ Othe
y ice
109 SW §1% St 20d Flogr  Tepeka, KS €4612.1283 VI o Water Bty rens
Voice (735) 296-37307 fox (785) 296-117% Wp://wew.accesskansas.arg/hdo
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Attachment 3 — Written response to Garetson Brothers dated May 26, 2005,

- —
N ~t

Garetson Brothers
May 28, 2005
Page 2

We have not yel informed owners of other Water Rights in the area of this aclivily. Itis our intent
in the near fulure to invite all Water Right owners, and their tenants, wilhin two miles to have a
group discussion of the specific work plan for the nexl two seasons, If you should have
questions please contact the Water Commissloner in Garden Cily.

Sincerely,

\%‘l "“P
Thomas L. Huntzfnge%, PE:

Waler Approprdalion Pregram Manager

TUH:jm!

pe: David L. Pope, Chief Engineer
Dan Riley, Chief Counsel
Lane Letourneau, Water Use Unit
Kalie Tietsort, Water Commissioner, Topeka Field Office
Bruca Falk, Water Commissioner, Slafford Field Office
Scott Ross, Water Commissioner, Stocklon Field Office
Mike Meyer, Waler Commissioner, Garden Cily Field Office
Mark Rude, Executive Direclor, GMD No. 3
Tina Alder, Basin Team

RECEIVED
MAY 3 1 2005

Garden Cy Field Ot
; li¢
Divisign om‘yam Rﬂ.o:fr:ﬂ
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Attachment 4 — Map showing changes in well locations of vested Water Right HS-003 and Appropriation of

Water, Water Right File No.

25,275 in 2006.
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Attachment 5 — Garetson Brothers withdrawal of impairment complaint dated February 22, 2007.

Hoa®

Copeland, KS 67837
Ph. 620 675 2459

retson Brothers S0t 150" v
Ga s 2394 120 Road
i

February 22, 2007 ")

Division of Water Resources
2508 Johns Street
Garden Cily, KS 67846

Mr. Michael A. Meyer, Water Commissioner,

In regards lo the claim of impairment to our Vested water.right #003, located in section 36,
township 27, range 31, Haskell County, Kansas. We formally withdraw the impalrment petition.

During the nearly two years since we filed for relief, our goal has been to bring attention to the
urgent state of decline of the Ogallala Aquifer in GMD #3. Rather than being a positive catalyst for
change in the effort to extend the useful life of the aquifer as a whole we have been perceived as
selfishly damaging our neighbors for our own gain. If the final result of the impairment action were -
implemented only on the junior wells in the immediate vicinity of HS #003 while the slatus quo of rapid
depletion was allowed o continue unaddressed in the rest of GMD #3, then those inaccurate
perceptions of our family’s intentions, would become “proven” in the eyes of our friends, and neighbors.
Additional damage to the aquifer would result if pro-depletion interests gained traction in their efforts to
maintain the cument policy of accelerated resource recovery, by focusing the public debate on our
individual actions, ‘'versus the common, long term, extension of this precious resource, and lhe
altending economic benefits. This Is a massive, long term, natural rescurce and economic challenge
that cannot be significantly impacted by any individualized reduction. The only realistic hope for our
common -future water needs is through a comprehensive sharing of the rapidly expanding water
shorlage, that nearly all large scale water users have witnessed first hand.

There are no painless solutions today. However, even modest reductions in maximum
allowable annual or multi-year allocations begun immediately can change the severity of decline and
buy time for higher value per unit uses to emerge and increasing efficiencies to be developed and
employed.

New initiatives should be very careful not to penalize past waler conservation by those who
withdrew less water from their points of diversion, than their maximum appropriation rights would have
allowed.

The people of Kansas and those within the confines of GMD#3 no less so, are industrious,
creative, persevering, and mindful of their posterity. If these characleristics can be focused on, and
engaged in a common effort we will be proven worthy stewards once again of the great blessings
endowed us by our Creator and extended by the many struggles and sacrifices of our ancestors on our

behalf,
Please act promptly, - CEIVED
Garetson Brothers FEB 2 3 2007
UK Jerra L. Garetson 2 Gily Fleid Office

n of Water Resources

R. Garetson Jarvis D. Garetson
X ,,/ZL,%;W C ... .. WATERRESOURCES, , . . ... ..

/"" A RECEIVED

FEB 2 § 2007
KS DEPT OF AGRICULTURE
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Attachment 6 — Written response to Garetson Brothers dated March 20, 2007

o b ~~-“—mm
&
F %o
& @/’KAN*S&
= X JL -
DEPARTMENT OF AGRICULTURE KATHLEEN SEBELIUS, GOVEENOR

ADRIAN J. POLAKSKY, SECRETARY
March 20, 2007

Garetson Brothers
2394 120" Road
Copeland KS 67837

RE: Vested Right, HS 003
Impairment invesligation

Dear Garetson Brothers:

This correspondence will acknowledge receipt of the formal withdrawal of
your impairment petition for Vested Right, HS 003 dated February 22, 2007.

investigation as outlined in K.A.R. 5-4-1, b

Your area remains an area of interest. This agency plans to redefine the
study. The infrastructure of monitoring wells and equipment is in place. We
have a substantial amount of public resource dedicated to this site. Therefore,
we will continue monitoring the area and record data. We still plan to conduct a
pump test this season, which is a permit condition required on a nearby well.

We have made your comments and concerns a malter of record. We
appreciale the cooperation you have provided as part of this study.

Should you have any questions please feel free to contact this office.

Sincerely,

E

Lane P. Letourneau, L.G.
Program Manager
Water Appropriation Program
pc:dike Meyer
Mark Rude
Kelly Warren ErE|
John Munson R -IVED
AR 2 9 2007
Jardeq Gily Fretd Dlhce.
Divisics of Woter Fesources  Dovié L, Pope, Chiel Engineer ' = of Walar Resources
109 SW 91h S1., Znd Floor Topeka, XS £6612-1263
Voice (78%) 296-31117 Fox (785) 296-1176 bttp:/fwaw. ksde.gov

This agency will no longer pursue the investigation as an impairment o
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Attachment 7 — Analysis and results of water level change at well 25275 while well HS-003 pumping 536 gpm
in October 2007. (Transmissivity 30,704 gpd/ft, Storativity 0,0001345, distance 1,635 feet, direction west)

pump HS3 5 days measure 25275new
10.
8]
a]
=]
D
e~ D
2 1
=
(3]
5§ 1
3 2 7
& £
2
@]
b
0.1
0.01 0.1 10.
Time (day)

Obs. Wells
0 25275

Aquifer Model
Confined

Solution
Theis

Parameters

T =4104.8 ft%/day
S =0.0001345
Kz/Kr=1,

b =1.ft
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Attachment 8 — Analysis and results of water level change at well 19032 while well HS-003 pumping 536 gpm
in October 2007. (Transmissivity 46,119 gpd/ft, Storativity 0.0002602, distance 3,422 feet, direction

northeast)
pump HS3 & days measure 19032
100. Obs. Wells
0 19032
Aquifer Model
Confined
Solution
gﬂ Theis
Parameters
10. 5
T =B6165.7 fi“/day
S = 0.0002602
B Kz/Kr= 1.
b =1.f
- ¢
-_35 {1
£ il
o
(8]
Q 58]
@ o i
2 -
i
8]
01
0.01
0.01 0.1 i 10.
Time (day)
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Attachment 9 — Analysis and results of water level change at well 11750 while well HS-003 pumping 536 gpm
in October 2007, (Transmissivity 88,937 gpd/ft, Storativity 0.0002565, distance 3,865 feet, direction

southeast)
pump HS3 5 days measure 11750
10. Obs. Wells
o 11750
Aquifer lodel
Confined
L Solution
Theis
Parameters
T =1.189E+4 ft2/day
G S =00002565
i Kz/Kr = 1.
b =11
fieaks
L. P
) il
# o
@
£ 4
(8] (]
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i [s]
1]
fa) a
0.1
0.01
0.01 0.1 1. 10.
Time (day)
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Attachment 10 — Analysis results for October 2007 of Garetson well HS-003 and neighboring well 19032
located 3,422 feet northeast correlated with observed drawdown at well HS-003 in May 2007 when both well
19032 located 3,422 feet northeast and well 10467 located 1,427 feet east pumped. (Transmissivity 46,119
gpd/ft, Storativity 0.0002602)

pump 19032 for 3 days and 10467 for 3 days measure HS 3
100. Obs. Wells
& 0 HS3
Aquifer NModel
Confined
(] .
Solution
Theis
10 sl Parameters
T =6165.7 ft2/day]
S = 0.0002602
\ Kz/Kr = 1.
— b =1.f
& 4
|5
§ 1
8 Fa=|
a ol
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0.1
7
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0.01
0.01 0.1 1. 10.
Time (day)
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Attachment 11 — Analysis and results of water level change at observation well located 1,459 feet west of well
HS-003 while well HS-003 pumping 536 gpm in October 2007. (Transmissivity 28,995 gpd/ft, Storativity
0.00030006)

pump HS3 5 days measure obs25275
10. ' = Obs. Wells
0 0bs25275
Aquifer Model
- Confined
] £ Solution
Theis
Déj Parameters
o T  =23876.4 fi2/day
D S =0.0003006
1, : Kz/Kr =1.
8 b =1.ft
Vi n
3 7 °
z o
(]
£ 7 I
Q
@
2
[a)
]
0.1
i
/
/
//
0.01 /
0.01 0.1 1. 10.
Time (day)
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Attachment 12 - K.A.R. 5-4-1. Distribution of water between users when a prior right is being
impaired.

In responding to a complaint that a prior water right is being impaired, the following procedure
shall be followed:

(a) Complaint. The complaint shall be submitted in writing to the chief engineer or that
person’s authorized representative. The chief engineer shall take no action until the written
complaint is submitted and, for non-domestic groundwater rights, the information specified in
paragraph (b)(2) is provided.

(b) Investigation. The chief engineer shall investigate the physical conditions involved,
according to the water rights involved in the complaint.

(1) If the water right is domestic, the chief engineer may require the complainant to
provide a written report similar to that described in paragraph (b)(2).

(2) If the water right claimed to be impaired is not a domestic right and its source of
water is groundwater, the complainant shall provide to the chief engineer a written report
completed within 180 days preceding the date of the complaint. Within 30 days of the
complainant’s request, the chief engineer shall provide the complainant with data from the
division of water resources that is relevant to preparation of the required report. The
complainant’s report shall meet the following requirements:

(A) Be prepared by a licensed well driller, a professional engineer, or a licensed
geologist;

(B) describe the construction and the components of the well;

(C) provide data to show the extent to which the well has fully penetrated the productive
portions of the aquifer with water of acceptable quality for the authorized use; and

(D) provide testing and inspection data to show the extent to which the pump and power
unit are in good working condition to make full use of the available aquifer.

(3) In assessing the complainant’s written report, the chief engineer may use all relevant
data, including historical data from water well completion records, Kansas geological survey
bulletins, and other data in the water right files.

(4) If the area of complaint is located within the boundaries of a groundwater
management district (GMD), the chief engineer shall notify the GMD of the complaint before
initiating the investigation and shall give the board of directors of the GMD the opportunity to
assist with the investigation.

(5) If the source of water is groundwater, the chief engineer may require hydrologic
testing to determine hydrological characteristics as part of the investigation. The chief engineer
shall provide notice to water right owners in a geographic area sufficient to conduct the
hydrologic testing and to determine who could be affected by the actions made necessary by the
results of the investigation. These water right owners shall be known as the potentially affected
parties. As part of the investigation, the chief engineer may require access to points of diversion
or observation wells and may require the installation of observation wells.

(6) Data acquired during the investigation shall be provided to the complainant and any
other persons notified for review and comment at their request as the investigation proceeds.

(¢) Report. The chief engineer shall issue a report stating the relevant findings of the
investigation.

(1) If the complainant’s water right is a domestic water right or has surface water as its
source and the complainant claims impairment by the diversion of water pursuant to surface

Fact Finder Report
Haskell County District Court, 12-CV-9 Page 35 of 58



rights, the chief engineer shall provide a copy of the report to the complainant and to the
potentially affected parties. This report shall constitute the final report of the investigation.

(2) If the complainant’s water right is not a domestic right and has groundwater as its
source or if the complainant’s water right has surface water as its source and claims impairment
by the diversion of water pursuant to groundwater rights, a copy of the report shall be provided
by the division of water resources to the complainant and to the potentially affected parties. The
report shall be posted by the division of water resources on the department of agriculture’s web
site. This report shall constitute the initial report of the investigation.

(A) If the initial report shows impairment, the potentially affected parties shall have the
opportunity to submit written comments on the initial report within 30 days of its posting on the
department’s web site or a longer period if granted by the chief engineer. The chief engineer
shall consider the written comments of the potentially affected parties.

(B) If the area of complaint is located within the boundaries of a GMD, the chief engineer
shall provide a copy of the initial report to the GMD and shall consider any written comments
submitted by the GMD board within 30 days of the posting of the initial report on the
department’s web site or a longer period if granted by the chief engineer.

(C) Nothing in this regulation shall prevent the chief engineer from regulating water uses
that the chief engineer has determined are directly impairing senior water rights during the
comment period or, if applicable, before obtaining written comments by the GMD board during
the comment period.

(3) After reviewing comments on the initial report from potentially affected parties and, if
applicable, from the GMD board, the chief engineer shall issue a final report, which shall be
provided to the complainant, the potentially affected parties, and the GMD board if applicable
and shall be posted on the department of agriculture’s web site.

(4) The chief engineer may require conservation plans authorized by K.S.A. 82a-733, and
amendments thereto, based on the initial and final reports.

(5) If the chief engineer’s final report determines impairment and the source of water is a
regional aquifer, the final report shall determine whether the impairment is substantially caused
by a regional overall lowering of the water table. If the impairment is determined to be
substantially caused by a regional overall lowering of the water table, no further action shall be
taken under this regulation, and the procedure specified in K.A.R. 5-4-1a shall be followed.

(d) Request to secure water, If the complainant desires the chief engineer to regulate
water rights that the final report has found to be impairing the complainant’s water right, the
complainant shall submit a written request to secure water to satisfy the complainant’s prior
right. The request to secure water shall be submitted on a prescribed form furnished by the
division of water resources. The complainant shall specify the minimum reasonable rate needed
to satisfy the water right and shall also provide information substantiating that need. The chief
engineer shall determine how to regulate the impairing rights. Each request to secure water to
satisfy irrigation-use water rights shall expire at the end of the calendar year in which the request
was submitted.

(e) Notice of order.

(1) The chief engineer shall give a written notice and directive to those water right
holders whose use of water must be curtailed to secure water to satisfy the complainant’s prior
rights.

(2) If the area of complaint is located within the boundaries of a GMD and if the final
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report determines that the impairment is substantially due to direct interference, the chief
engineer shall allow the GMD board to recommend how to regulate the impairing water rights to
satisty the impaired right.

(3) The chief engineer may consider regulating the impairing rights the next year and
rotating water use among rights.

(4) All water delivered to the user’s point of diversion for that individual’s use at the
specified rate or less shall be applied to the authorized beneficial use and shall count against the
quantity of water specified unless the user notifies the chief engineer or authorized representative
that diversion and use will be discontinued for a period of time for good reason.

(5) When the quantity of water needed has been delivered to the user’s point of diversion
or when the user discontinues that individual’s use of water, those persons who have been
directed to regulate their use shall be notified that they may resume the diversion and use of
water.

(6) If the available water supply in the source increases, the chief engineer may allow
some or all of the regulated users to resume use, depending on the supply. (Authorized by and
implementing K.S.A. 82a-706a; modified, L. 1978, ch. 460, May 1, 1978; amended Oct. 29,
2010.)
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